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SAM   SCHAFFER, 

V. 


/r 


Appellant, 


PARK  CITY  BOWL,    INC.,    an   IlllnolB 
corporation, 

Appellee. 


APPEAL  FROM 
COUNTY  COURT, 
COOK  COUNTY. 

1     I.A.:?a 


MR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 
Plaintiff  brings  this  action  upon  a  written 
contract  of  employment,  commencing  September  1,  19^ >  and 
terminating  August  31,  1951.   A  trial  without  a  Jury 
resulted  in  a  finding  for  defendant,  upon  which  finding 
Judgment  was  entered.  Plaintiff  appeals  from  the  Judgment. 

Upon  a  prior  appeal  (3^5  HI-  App.  279).  we 
reversed  the  finding  and  Judgment  in  favor  of  defendant, 
principally  upon  the  ground  that  defendant  was  shown  to 
have  had  knowledge  of  the  alleged  misconduct  of  plaintiff 
as  manager  and,  after  v;arning  him  against  repetition  of 
such  conduct,  continued  him  in  his  employment  until  his 
discharge;  ana  that  defendant  did  not  sustain  the  burden  of 
showing  that  the  alleged  misconduct  continued  up  to  the  time 
of  the  discharge,  to  overcome  the  doctrine  of  condonation 
of  his  conduct  after  they  had  first  learned  of  it.  We 
also  held  certain  documentary  evidence  to  be  incompetent 
and  inadmissible. 
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Plaintiff  now  complains  that  there  Is  no  competent 
evidence  to  sustain  the  Judgment,  and  that  the  court 
considered  Incompetent  evidence. 

The  present  record  reveals  sufficient  evidence 
to  prove  that  plaintiff's  misconduct  as  manager  continued 
up  to  approximately  the  time  of  his  dismissal,  and  that  hi a 
conduct  was  not  condoned  by  defendant. 

The  evidence  claimed  to  be  Incompetent  referred 
to  a  petition  signed  by  a  number  of  the  patrons,  complaining 
of  plaintiff's  conduct  as  manager,  which  v/as  discussed  In 
our  prior  opinion.   The  petition  was  not  received  in  evidence 
upon  the  retrial.   The  references  made  to  that  petition  by 
some  of  the  witnesses  for  defendant  \-iere   In  conversations 
with  plaintiff.   It  proved  notice  to  him  of  existing 
complaints  by  patrons.   Those  conversations  were  competent. 
The  court  heard  and  saw  the  witnesses,  and  we  are  satisfied 
that  the  evidence  sustains  the  judgment. 

The  Judgment  is  affirmed, 

AFFIRMED. 
KILEY  AND  LEvffi,    JJ.    CONCUR. 
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WALTER  J.  TURNER  and  GEORGE  L. 
GOOGE,  Individually  and  as  Vice 
Presidents  and  members  of  the 
Board  of  Directors  and  as  repre- 
sentatives of  the  members  of  the 
International  Printing  Pressmen 
&   Assistants'  Union  of  North 
America,  an  unincorporated 
association,  and  PETER  PERRIGO, 
a  member  of  said  International 
Printing  Pressmen  &  Assistants* 
Union  of  North  America, 

Appellees, 

V, 

WALTER  A.  REBENSON,  WILLIAM  R. 
KENNY,  JOSEPH  NELLIGAN  and 
JOSEPH  GAVIN,  Individually  and 
as  representatives  of  an  unincor- 
porated association  known  as  Printing 
Specialties  &  Paper  Products  Union 
No.  415. 

Appellants. 

INTERNATIONAL  PRINTING  PRESSMEN 
&  ASSISTANTS  UNION  OF  NORTH 
AMERICA, 

Defendant  -  Appellee. 


1    I.A.'^'iSB 


INTERLOCUTORY 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY, 


MR.  JUSTICE  LEW  DELIVERED  THE  OPINION  OF  THE  COURT. 
Defendants  appeal  from  an  order  granting  a 
temporary  Injunction  restraining  defendants,  the  represent- 
atives and  members  of  a  labor  union,  from  using  the  name 
"Printing  Specialties  &  Paper  Products  Union  No.  4l5." 
The  record  shows  that  a  similar  complaint  was 
filed  by  plaintiffs  against  substantially  the  same  parties 
In  the  Superior  and  Circuit  courts  of  Cook  County.   The 
pleadings  In  both  of  these  cases  are  recited  In  detail  in 
the  recent  case  of  International  Printing  Union  v,  Rebenson, 
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350  111.  App.  156,  where  this  court  held  that  the  prior  suit 
instituted  in  the  Superior  Court  between  the  parties  abated 
the  suit  filed  later  in  the  Circuit  Court. 

In  the  case  last  cited  our  opinion  was  filed  on  ^   _J>V 

April  29,  1953.   July  7,  1953  defendants  filed  an  amendment   /     2:1 
to  their  complaint  in  the  Circuit  Court,  which  alleges  sub-   """/^"'"^o/- 
stantially  as  follows: 

About  September  9,  1937  the  International  Printing 
Pressmen  &  Assistants'  Union  of  North  America,  hereinafter 
called  the  "International,"  granted  a  charter  to  Chicago 
Paper  &  Box  Workers*  Union  No.  4l5.  From  October  1937  to 
September  I951  the  International  and  Chicago  Paper  &  Box 
Workers  Union  Local  U-l^   acted  as  representatives  of  the 
members  of  the  Paper  &  Box  Workers  Union  Local,  negotiating 
collective  bargaining  agreements  and  other  terms  and  conditions 
of  employment  with  the  employers  of  the  members  of  the  Local. 

In  May  19^9  the  International  adopted  a  uniform 
designation  for  its  local  constituent  union.  June  15»  19^9 
the  members  of  the  Chicago  Paper  &  Box  Workers  Union  No.  415 
adopted  the  designation  promulgated  by  the  International  and 
thereafter  became  known  as  "Printing  Specialties  &  Paper 
Products  Union  No.  415,"  hereinafter  called  Local  415, 

September  19,  1951  defendants  Rebenson  and  Kenny 
called  a  Local  meeting  attended  by  alleged  members  of  Local 
415,  at  which  time  Kenny  and  Rebenson  caused  a  "purported" 
disaffiliation  of  Local  415  frcm  the  International,  and 
organized  a  "purported"  independent  local  union  and  continued 
to  use  the  same  name,  as  Local  4l5. 
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In  December  1952  defendants  individually  and  as 

representatives  of  Local  No.  415»  caused  the  affiliation  of 
Local  415  to  be  made  with  the  International  Brotherhood  of 
Pulp,  Sulphide  and  Paper  Mill  Workers  of  the  United  States, 
Canada  and  Newfoundland,  a  rival  of  the  International, 
Thereafter  Local  kl5   continued  to  use  the  same  name  it  had 
theretofore  when  it  was  affiliated  with  the  International 
but  carried  on  its  activities  in  opposition  to  the  Inter- 
national, 

Since  June  19^9  the  International  had  expended 
large  sums  of  money  organizing  employees  for  Local  415  and 
making  the  name  of  Local  415  known  among  employees  and 
employers  in  the  printing  specialties,  paper  box  and  con- 
verting industries  in  the  City  of  Chicago  and  vicinity  and 
to  the  public  in  that  area.   Plaintiffs  claim  they  are 
entitled  to  the  exclusive  use  of  the  name  of  Local  415  and 
that  the  defendants'  use  of  the  name  has  tended  to  mislead 
the  public  generally  and  also  the  employees  and  employers 
engaged  In  the  printing  specialties,  paper  products  and 
converting  industries  in  the  City  of  Chicago  and  vicinity. 
In  its  concluding  paragraphs  the  amendjnent  prays 
for  a  judgment  declaring  that  plaintiffs  are  entitled  to  the 
exclusive  use  of  the  name  of  Local  415;  that  a  temporary 
injunction  be  issued  enjoining  defendants  from  using  the 
name;  that  the  injunction  be  made  permanent  upon  a  final 
hearing;  and  for  general  relief. 

The  record  shows  that  the  temporary  injunction  was 
granted  on  the  allegations  of  the  amendment  to  the  complaint, 
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Defendants  contend  that  the  temporary  Injunction 
did  not  maintain  the  status  quo.   The  law  seems  well  estab- 
lished that  an  Interlocutory  Injunction  is  merely  provisional 
In  Its  nature  and  does  not  conclude  a  right.   Its  effect, 
and  purpose  Is  to  keep  matters  In  status  quo  until  the 
hearing  or  further  order  of  the  court.   (Nestor  Johnson. 
Mfg.  Co.  V.  Goldblatt,  37I  111,  570.)   In  defining  the 
term  "status  quo"  this  court  in  Northern  Illinois  Coal. 
Corp.  V.  Langmeyer,  3^  HI.  ^p.»  ^23,  ^29,  said,  "The 
status  quo  which  will  be  preserved  by  a  preliminary 
Injunction  is  the  last  actual  possible  noncontested  status 
which  preceded  the  pending  controversy,"  citing  ^3  CJS  428. 

The  last  actual  noncontested  condition  vhlch 
preceded  the  present  controversy  was  that  which  existed 
August  15,  1951  when  the  present  suit  was  filed.  According 
to  the  allegations  of  the  amendment  to  the  complaint,  the 
designation  "Local  415"  was  adopted  and  used  by  defendants 
since  June  19^9* 

Under  these  circumstances  we  think  the  temporary 
injunction  did  not  preserve  the  status  quo  as  defined  In  the 
case  last  cited  but,  on  the  contrary,  It  disturbed  a  status 
which  had  existed  without  interruption  for  more  than  two 
years  before  the  temporary  injunction  was  Issued.   Moreover, 
the  allegations  of  the  complaint  show  that  the  primary 
purpose  of  the  instant  suit  is  to  deprive  Local  415  of  the 
name  and,  since  the  order  here  appealed  from  In  effect 
grants  the  ultimate  relief  asked  for  in  the  amended  complaint, 
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It  l8  not  Interlocutory.   See  I^byj   v.  Rosen.  258  111.  App. 
262;  and  Cleaning  and  Dyeing  PlaJit  Owners  Association  of 
Chicago  V.  Sterling  Gleaners  and  Dyers.  Inc..  278  111.  App, 

70. 

The  temporary  injunction  was  improvidently  issued 

and  in  the  view  we  take  of  this  case  it  is  unnecessary  to 

determine  the  other  issues  raised.   For  the  reasons  given, 

the  order  granting  a  temporary  injunction  is  reversed. 

ORDER  GRANTING  TEl^ORARY 
INJUNCTION  REVERSED. 

FEINBERG,  P.J.  AND  KILEY,  J.,  CONCUR. 
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THE  PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendant  in  Error, 


V. 


IRA  G.  BROWN, 

Plaintiff  In  Error. 


ERROR  TO 
COUNTY  COURT, 
COOK  COUNTY 


2\%^ 


MR.  JUSTICE  LEliTE  DELIVERED  TRE  OPINION  OF  THE  COURT. 

Defendant  Ira  G,  Brown  was  found  guilty  by  a 
Jury  of  violating  Section  2k   of  the  Medical  Practice 


— §  ifc«; 


Act  (111.  Rev.  Stats.  19^9,  ch.  91,   pa3na-i-l6l')  and 
was  sentenced  on  each  of  five  counts  of  the  Information 
to  a  term  of  six  months  in  jail  with  sentences  to  run 
concurrently,  and  was  also  fined  ^2C0  on  each  count. 
Defendant  appealed  directly  to  the  Supreme  Court,  where 
the  cause  was  transferred  to  this  court  on  the  ground 
that  no  constitutional  question  was  presented  (415 
111.  626)* 

In  addition  to  other  acts  of  unlawful  conduct,  all 
of  the  counts  of  the  Information  charged  defendant  with 
treating  human  ailments  without  a  valid  license  issued 
by  the  State  of  Illinois,   The  first  count  alleged  that 
defendant  did  "diagnosticate  the  suj^posed  ailment  of 
Frances  Dicl:erson  as  a  misplaced  vertebra, "  The  second 
count  alleged  that  the  defendant  prescribed  an  X— ray 
picture  and  that  he  unlawfully  treated  Frances  Dlckerson 
by  manipulating  and  applying  pressure  to  her  spine  and 
back  with  his  hands.   Count  three  charged  that  the  defendant 
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unlawfully  prescribed  an  X-ray  picture  and  applied 
pressure  with  the  hands  on  the  spine  of  Frances 
Dickerson  for  the  relief  and  cure  of  a  supposed  ailment 
with  the  intention  of  receiving  a  fee.   Count  four 
alleged  that  defendant  unlawfully  attached  the  title 
of  "chiropractor"  to  his  name  on  the  window  of  his 
office,  and  Count  five  alleged  that  the  defendant 
unlawfully  maintained  an  office  for  examination  and 
treatment  of  persons  "afflicted  or  supposed  to  be 
afflicted"  with  an  ailment. 

Defendant  contends  that  the'  court  erred  in 
denying  defendant' s  motion  to  quash  the  Information 
for  the  reason  that  the  information  does  not  state 
every  element  of  which  the  offense  consisted.   We 
think  this  contention  is  without  merit.   Although  the 
charges  are  mainly  in  the  language  of  the  statute  each 
count  of  the  Information  describes  particular  acts 
with  reasonable  certainty. .  In  the  recent  case  of 
People  V,  Gholson,  3^3  HI.  App,  276,  where  substantially 
the  same  charges  were  made  in  similar  language  as  in 
the  present  case,  ve   held  that  the  indictment  consisting 
of  five  counts  was  sufficiently  definite  and  certain. 

In  the  instant  case  the  material  facts  are 
substantially  uncontroverted.   Frances  Dickerson,  an 
Investigator  of  the  Department  of  Registration  and 
Ea.ucation  of  the  State  of  Illinois,  called  at  the  offices 
of  defendant.   On  the  office  door,  among  other  names,  she 
saw  that  of  the  defendant  "Ira  G,  Brown,  Palmer  Chiropractor," 


^ 


-3- 

After  a  short  period  of  waiting  In  a  large  room  defendant 
took  her  into  his  office  In  the  rear  of  the  building 
where  he  asked  the  witness  what  ailed  her.   She  told 
defendant  that  she  had  a  pain  between  her  shoulder 
blades  for  about  a  month.  At  the  defendant' s  direction 
the  witness  went  into  a  small  room  containing  a 
clU.ropractor'8  tableand  lay  on  her  abdomen  while 
defendant  applied  pressure  "from  the  end  of  my  spine 
to  the  end  of  ray  skull,  '•  The  witness  was  then  told  to  lie 
on  her  back  and  while  in  this  position  defendant  turned 
her  head  to  the  right  and  left  causing  It  to  make  "a 
snapping  noise."  Defendant  told  the  witness  that  "it 
seemed  to  him  the  trouble  was  in  vertebrae  number  one 
and  two  around  the  cervical  area, "  She  paid  defendant 
seven  dollars  for  which  she  received  a  receipt  and  was 
requested  to  return  "in  a  couple  of  days  to  take  more 
treatment. " 

Defendant  testified  that  he  gave  the  witness 
a  manipulative  massage  using  his  own  technique  developed 
over  the  yearsj  that  he  had  conducted  his  business  in 
the  same  place  where  he  has  resided  for  the  past  twenty- 
six  years. 

On  cross-examination  the  State's  witness  Dickerson 
admitted  that  she  did  not  know  how  or  when  the  sign 
was  placed  on  the  windows  of  the  defendant' s  office  as 
alleged  in  Count  k   of  the  Information,  This  testimony 
defendant  contends  should  have  been  excluded  because 
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it  contradicts  the  allegations  of  Count  ^,   In  our 
view  the  testimony  complained  of  does  not  contradict 
the  allegations  of  the  Information,   Defendant  admitted 
that  he  conducted  his  business  on  the  premises  where 
the  sign  bearing  his  name  followed  by  the  words  "Palmer 
ChiropraQtor"  was  located  and  that  he  had  occupied  the 
premises  for  a  long  period  of  time.  From  defendant's 
own  admissions  we  thinlc  the  Jury  could  find  that  the 
sign  in  controversy  was  placed  on  the  windows  at  the 
direction  of  the  defendant. 

From  a  careful  reading  of  the  record  we  think  that 
the  evidence  is  ample  to  supoort  the  verdict  of  the  Jury 
on  each  count  of  the  Information  and  that  the  defendant 
has  had  a  fair  and  impartial  trial. 

For  the  reasons  given,  the  Judgment  is  affirmed, 

JUDGMENT  AFFIRMED. 
FEINBERG,  P.J. ,  and  KILEY,  J.,  CONCUR. 
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JAMES  BROOKS , 

Appellee, 

V. 
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MAHALIA  BROOKS, 

Appellant , 


APPEAL  FROM  CIRCUIT  COUP.T, 
COOK  COUNTY. 


MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT, 

This  is  an  action  for  divorce  by  the  plaintiff, 
James  Brooks,  against  his  wife,  the  defendant,  Mahalla 
Brooks,  on  the  ground  of  adultery.  The  case  was  heard 
by  the  chancellor  and  after  a  full  hearing  he  entered  a 
decree  in  favor  of  the  plaintiff. 

The  principal  contention  of  the  defendant  is 
that  the  findings  and  decree  of  the  trial  court  are 
contrary  to  and  not  supported  by  the  evidence^  The 
facts  reveal  that  the  plaintiff  and  defendant  were 
married  on  September  2,  19^3 j  In  Arkansas.  At  the  time 
of  the  alleged  misconduct  of  the  defendant  they  had  been 
residents  of  Cook  County,  Illinois,  for  over  one  year. 
Plaintiff  was  a  soldier  in  the  United  States  Army.  He 
was  stationed  at  Camp  Breckenridge,  Kentucky,  some  300 
miles  from  Chicago.  Defendant  was  living  in  an  apartment 
in  Chicago  with  her  mother,  her  brother  and  the  brother's 
son.  Plaintiff  testified  that  on  June  26,  1952,  in 
company  v/ith  another  soldier  from  Camp  Breckenridge  by 
the  name  of  Hoskins,  he  drove  to  the  apartment  in  which 
the  defendant  was  living.  He  arrived  at  the  apartment 
at  about  eight  o'clock  P,M,  He  entered  the  kitchen  and, 
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findlng  no  one  there,  proceeded  to  his  wife's  bedroom  at 
the  front  of  the  apartment.  The  door  was  closed.  He  opened 
it  and  found  the  defendant  in  bed  v;ith  a  man  he  called 
Edwards,  whose  full  name  was  Edward  King,  and  whom  he 
had  seen  at  the  apartment  on  the  occasions  of  his  previous 
visits.  Defendant  was  wearing  a  low-cut  nightgown  and 
Edwards  was  nude  from  the  waist  lap.  He  asked  the  man  what 
he  was  doing  in  bed  with  his  v/lfe.  He  failed  to  answer, 
Hosklns,  who  was  with  him,  urged  him  to  leave  and  not 
start  trouble.  He  followed  Hosklns'  advice  and  left. 
Plaintiff's  testimony  was  corroborated  by  Hosklns, 

Defendant  denied  that  the  plaintiff  came  to  the 
apartment  on  June  26  but  stated  that  it  was  on  the  28th; 
that  the  other  members  of  her  family  who  resided  in  the 
same  apartment  were  present;  and  that  Edward  King  was  also 
there  but  sitting  in  the  living  room  vrith  the  rest  of 
the  members  of  the  family.  Defendant  denied  that  she  at 
any  time  had  sexual  relations  with  King.   She  stated  that 
on  the  date  of  the  28th  v/hcn  plcintiff  came  home  she  told 
him  that  she  had  been  to  a  doctor  on  June  27  for  the 
treatment  of  a  fibroid  tumer  of  the  uterus.  He  remained 
at  the  apartment  a  short  time.  He  left,  saying  he  was 
going  to  the  "Y"  to  take  a  bath,  and  did  not  return. 
Defendant's  version  was  substantially  corroborated  by 
her  mother,  brother  and  Edward  King,  King  also  denied 
ever  having  har^  any  sexual  relations  with  the  defendant. 
Dr.  Leo  Goldman  testified  that  he  had  examined  the  defendant 
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on  June  27  end  found  that  she  had  a  fibroid  tumor  of  the 
uterus  and  was  bleeding.  He  stated  he  did  not  know  what 
her  condition  was  on  the  26th ^  the  date  of  the  alleged 
act  of  adult erj'-,  and  that  the  condition  wouldn't  prevent 
her  from  performing  her  usual  duties.  No  statement  was 
made  by  Goldman  as  to  whether  the  tumor  would  affect 
defendant's  ability  to  have  sexual  intercourse. 

It  is  apparent  from  this  summary  of  the  testimony 
that  there  was  a  sharp  conflict  as  to  the  facts.   It  has 
been  repeatedly  held  that  a  reviewing  court  is  not  justi- 
fied in  reversing  the  decree  of  the  trial  court  when  it 
is  dependent  upon  the  weight  and  credibility  to  be  given 
to  the  testimony  of  the  parties  unless  the  decree  Is 
manifestly  against  the  weight  of  the  evidence.   Blake  v. 
Blake,  70  111.  6l8,  622;   Cooke_v._Cooke^  152  111.  286,  290; 
Ryan  v.  Ryan^.  321  111.  App.  If67,  ^70;  Podgornik  v.  Podgornik. 
392  111.  12^,  125-6;   Marcy  v.  Marcy^  ^00  111.  152,  156-8; 
Mason  v.  Mason,  3^2  111.  App.  l^fO,  ll+3;   Bogaerts.v.  Bogaerts^ 
3^^  111.  App.  1+97,  ^99. 

It  is  seldom  that  adultery,  such  as  is  charged  here, 
Is  established  by  direct  or  positive  evidence  and  as  a 
general  rule  resort  must  be  had  to  circumstantial  evidence. 
Cooke  V.  Cooke.  152  111.  286,  29O;  Marcy  Vc  Marcy,  ^00  111, 
152,  156. 

Plaintiff  testified  that  he  found  defendant  in  bed 
with  another  man  who  was  nude  to  the  waist.  He  could  not 
see  below  the  waist  because  the  man  had  covers  over  him. 
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Defendant  was  in  bed  with  this  man  in  a  low-cut  nightgown, 
These  facts  and  circumstances  if  believed  by  the  trial 
court,  fairly  and  reasonably  led  to  the  conclusion  that 
adultery  had  been  committed.   Best  v.  Best^  82  111.  58'+, 
585;   Cppke  V.  Cooke,  152  111,  286,  290.  Marcy  v.  Marcy, 
hOO   111,  152,  156. 

The  trial  court  heard  and  saw  the  witnesses. 
It  believed  the  testimony  of  the  plaintiff.  Under  these 
circumstances  we  cannot  say  that  its  decision  in  finding 
for  the  plaintiff  was  against  the  manifest  weight  of  the 
evidence.  The  decree  of  the  trial  court  is  afflrmedo 

Decree  affirmedo 

Schwartz,  P.J.,  and  Tuoh/j  J.,  concur. 
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MARY  M.    DIVER,   novj  known  as 
MARY  M.    VANDER   VRIES, 


Appellee  J 


V, 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 
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WILLIAM  R.  DIVER, 

Appellant. 

MR,  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE 
COURT, 

On  August  25,  1950  a  decree  of  divorce  was  entered 
on  petition  of  plaintiff  Mary  M,  Diver,  William  R.  Diver 
being  the  defendant.  Among  other  provisions  of  the  decree 
was  one  that  the  husband  pay  the  sum  of  $25  per  month  for 
the  support  and  maintenance  of  each  of  the  couple's  two 
minor  children,  then  aged  7  and  2-1/2  years  respectively. 
Subsequently,  on  August  I8,  1952,  a  petition  for  modifica- 
tion of  the  decree  was  filed  on  behalf  of  the  plaintiff 
alleging  that  the  sum  of  $50  for  the  support  of  the  chil*- 
dren  was  inadequate  and  insufficient  to  provide  for  the  care 
of  the  children  because  of  the  increase  in  the  cost  of 
living  and  the  increased  expenses  by  virtue  of  the  advancing 
age  of  the  children.   It  was  alleged  that  the  defendant  was 
earning  the  sum  of  $12,000  per  annum.  The  petition  prayed 
the  allowance  of  attorney's  fees.  Defendant  answered 
alleging  his  income  to  be  $7»9^2  a  year  and  that  no 
change  had  occurred  in  the  defendant's  financial  condition 
to  warrant  any  increase  in  allowance.  Having  heard  evidence, 
the  trial  court  modified  the  decree  by  increasing  the 
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support  from  $50  to  $ll+0  per  month  and  allowing  plaintiff 
counsel  fees  In  the  sum  of  $300. 

The  evidence  indicates  that  at  the  time  of  the 
entry  of  the  divorce  decree  plaintiff  contemplated  return 
to  her  parents'  home  in  New  Jersey  where  she  would  be 
under  no  obligation  to  pay  for  food  or  lodging  for  the 
children,  and  consequently  accepted  the  inadequate  amount 
of  $50  per  month  support  for  the  two  minor  children.  Since 
then  plaintiff  has  remarried,  has  left  her  parents*  home 
and  has  become  the  sole  support  of  the  children.  Further- 
more, the  children  are  two  years  older  than  at  the  time  the 
decree  was  entered,  and  the  trial  court  took  into  consider- 
ation the  increased  expenditures  in  view  of  the  advance  in 
age.  There  is  also  evidence  tending  to  prove  that  defend- 
ant's income  has  increased  from  $7,000  annually  to  $7^963 , 
approximately  a  $1,000  increase.  The  evidence  indicates 
that  he  is  a  single  man  with  no  other  dependents. 

Under  all  the  facts  and  circumstances  we  are  not 
disposed  to  interfere  with  the  judgment  of  the  trial  court 
either  as  to  the  Increase  in  support  or  the  allowance  for 
attorney's  fees.   Accordingly  the  order  of  the  Superior 
Court  of  Cook  County  appealed  from  is  affirmed. 

Order  affirmed, 
Schwartz,  P.  J.,  and  Robson,  J.,  concur. 
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WESLEY  M.    CLEVELAND   and 
IRMA  CLEVELAND, 


Appellees, 


APPEAL  FROM  I^TUNICIPAL 
COURT    OF  CHICAGO. 
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JEFFERSON  ICE  COMPANY, 
a  corporstion. 

Appellant , 

MR.  JUSTICE  TUOKY  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiffs  sued  defendant  for  damages  arising  out 
of  a  collision  between  a  passenger  automobile  driven  by 
plaintiff  Wesley  Cleveland  and  owned  by  his  wife,  Irma 
Cleveland,  and  a  truck  owned  by  defendant  and  driven  by 
its  agent.   Originally  two  suits  were  filed,  one  by  plain- 
tiff Wesley  for  personal  injuries  and  the  other  by  plain- 
tiff Irma  for  property  damage  and  for  rental  of  a  replace- 
ment car  during  the  period  her  automobile  was  undergoing 
repairs.  The  cases  were  consolidated  and  heard  by  the 
court  without  a  jury.  The  court  found  the  issues  for  the 
plaintiffs  and  entered  judgments  in  favor  of  plaintiff 
Wesley  Cleveland  and  against  the  defendant  in  the  sum  of 
$3^2.19  and  in  favor  of  plaintiff  Irma  Cleveland  and 
against  defendant  for  $630.61. 

The  accident  occurred  on  November  5»  1951  at  the 
intersection  of  Granville  avenue  and  Brophy  avenue,  in 
Park  Ridge,  Illinois,  at  about  12:00  noon.  The  car  driven 
by  plaintiff  Wesley  Cleveland  was  westbound  on  Granville 
avenue  and  the  truck  driven  by  defendant's  agent  was 
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southbound  on  Brophy  street.  The  collision  occurred  In 
the  intersection,  after  the  passenger  car  had  crossed  the 
center  line  of  the  intersection.  Plaintiff  Wesley  Cleveland 
and  defendant's  agent  were  the  only  eyewitnesses  to  the 
collision,  and  there  is  considerable  material  conflict  in 
their  respective  stories. 

Defendant  contends  that  the  finding  of  the  court 
is  contrary  to  the  law  and  the  evidence  in  that  plaintiff 
Wesley  Cleveland  was  guilty  of  contributory  negligence. 
Complaint  is  also  made  as  to  certain  rulings  on  evidence. 

We  shall  not  enlarge  this  opinion  by  a  lengthy 
narration  of  the  conflicting  details  in  the  testimony  as 
to  the  manner  in  which  this  accident  occurred.  The  material 
question  involved  was  one  of  fact  and  particularly  within 
the  province  of  the  trial  court  to  decide.  There  was  evi- 
dence to  support  the  finding  of  the  court  and  we  are  not 
in  a  position  to  say  that  the  finding  was  either  against 
the  manifest  weight  of  the  evidence  or  based  upon  any 
error  in  admission  of  evidence. 

The  judgment  of  the  Municipal  Court  of  Chicago 
is  affirmed. 

Judgment  affirmed. 

Schwartz,  P.  J.,  and  Robson,  J,,  concur. 
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General  Mo.  10700 


IN  THE 

APPELLATE  COURT  OF  ILLINOIS 


SECOND  DISTRICT 


AKeni-^a  No. 


il     I 


October  Term,  a.'^.  1953 


: 

GRACE  E.    COLLINS,                                  ' 

Plaintiff -Appellee           ] 

\ 

Appeal  from  the 

T0. 

(              Circuit  Court   of 

1              Du  Page  County 

MAX  I.    RIP'Y  and 

BERNARD  RUBY, 

Defendants-Appellsjits 

i 

Dove,  J. 

The  record  In  this  case  discloses  that  on  June  29, 
1948,  about  eleven  o'clock  in  the  morning,  the  plaintiff  was 
driving  her  Pontiao  automobile  in  a  westerly  direction  on 
State  Route  No.  56,  also  known  as  Butterfield  Road.  At  the 
same  time,  Max  Ruby,  one  of  the  defendants,  as  the  ag;ent  of 
the  other  defendant,  Bernard  J.  Ruby,  was  driving  a  Plymouth 
automobile  which  belonged  to  Bernard  J.  Ruby  on  York  Road, 
which  is  a  north  and  south,  two-lane,  paved  highway,  and  upon 
the  occasion  in  question.  Max  Ruby  was  driving  north  approach- 
ing the  intersection  of  York  Highway  with  Butterfield  Road. 
Butterfield  Road  is  a  preferential  highway  with  standard  stop 
signs  at  the  southeast  corner  of  ths  intersection  facing  south 
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and  at  the  northwest  oorner  faolng  north.  Ab  the  plaintiff 
approached  the  Intersection,  she  observed  the  Ruby  oar  some 
three  hundred  feet  to  her  left  on  York  Road  proceeding  In  a 
northerly  direction  and  saw  another  oar  at  her  right  vhloh 
vas  being  driven  by  Wendell  Velllok  in  a  southerly  direction 
on  York  Road.  The  plaintiff  stopped  her  oar  about  ten  feet 
east  of  the  pavement  on  YorK  Road  and  then  proceeded  acrosa 
the  mterieotlon  and  was  struck  by  the  Ruby  oar  which,  accord- 
ing to  the  testimony  of  Wendell  \'3ellick  (whose  evidence  was 
not  contradicted) ,  "went  straight  through  the  stop  sign  and 
hit  the  plaintiff's  car  at  the  middle  of  the  Interaeotion. " 

Thereafter  the  instant  complaint  was  filed  averring 
that  the  plaintiff  at  the  tiae  of  the  collision  and  at  all 
times  prior  thereto  was  in  the  exercise  of  ordinary  care  for 
her  own  safety  and  the  safety  of  her  automobile;  that  th» 
automobile  driven  by  Max  I.  I^uby  was  owned  by  the  defsr.dant, 
Ferndrd  J.  Ruby,  and  that  Max  was  acting  as  the  agent  of 
Bernard  J,  Ruby  upon  the  occasion  in  question,  and  ah&r^ln^ 

Max  1.  Rd^y  ^^>,  y,T»<mT«!  fl'^*'«  ^^  r«»!?'''i  «"*«<?«  !n  *v>»  ow^r^tlon 
of  the  Plymouth  automobile.  The  plaintiff  sought  to  recover 
the  damages  she  sustsined  as  a  result  of  the  collision  to  her 
automobile  «nd  for  the  injuries  she  sustsined  to  her  person. 
The  defendants,  by  their  answer,  admitted  that  the 
cars  of  the  parties  came  together  at  the  intersection  of  York 
and  1»utterfield  Roads  as  alleged,  and  that  the  defendant,  Max  I. 
Ruby,  was  operating  the  automobile  owned  by  "Bernard  J.  Ruby,  and 
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that  upon  the  occasion  In  question  Max  was  acting  as  the 
agent  of  Bernard.  The  answer  denied  that  the  plaintiff  was 
In  the  exercise  of  due  oare  and  denied  the  several  charges 
of  negllgenoe.   The  Iseues  thus  made  were  submitted  to  a 
jury  resulting  In  a  verdict  and  Judgment  In  favor  of  the 
plaintiff  for  '!?15, 000.00  and  defendant  appeals. 

Counsel  for  appellants  Insists  thst  the  trial 
court  erred  In  refusing  to  direct  a  verdict  at  the  close  of 
the  plaintiff '?>  evidence.   In  our  opinion,  the  only  verdict 
warranted  by  the  evllenoe  was  returned  by  the  Jury.   That 
evidence  disclosed  that  the  collision  occurred  about  eleven 
o'clock  in  the  morning  of  a  clear  June  day.   The  pavenient  was 
dry,  and  there  was  nothing  to  obstruct  the  vision  of  the 
driver  of  the  Ruby  car  If  he  looked  toward  the  east  as  he 
approached  the  Intersection.  Appellee  testified  that  she  was 
travelling  along  and  as  she  approached  the  intersection  she 
was  travelling  at  the  rate  of  30  or  35  miles  per  hour.  3he 
then  testified:   "As  I  approached  York  Street  I  looked  to  the 
left  and  there  was  a  car  about  300  feet  down  the  road.   I 
looked  to  the  right  and  there  was  a  Jeep  station  wagon  approach- 
ing the  stop  sign.  I  waited  for  him  to  come  to  a  stop  and  then 
I  started  across  the  highway.   The  station  wagon  was  driven  by 
Welllck  and  the  other  automobile  was  a  Plymouth  coupe  and  driven 
by  Max  Ruby.  As  I  approached  York  Rood  I  stopped  and  after  I 
saw  Welllck 's  car  stop  I  started  across  York  Road,  got  to  about 
the  center,  heard  the  screeching  of  brakes  and  don't  know  what 
happened  after  that." 

Wendell  Welllck  testified  that  upon  the  occasion 
in  question  he  was  driving  a  Willy's  station  wagon  In  a 
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80uth<=^rly  direction  Plorit  York   Rond  nnd  that  he  broutiht  hi* 
car  to  n  stop  .«»t   the   stop  sign  on  York  Rond  nt  Its   Interreotlon 
vlth  ^utterfleld  Ropd.      As  abstrncted  this  v.ltnes-,-   then   tfrstl- 
f  led; "     I  w»ig   In  the  ve«t  l«ne  when  I  Btopre'3.     I  would  a??Jt  I 
WRS   "bout  20  or  25  feet  from  the  other   C^ut';  rfleld)    hlfchw«y 
when  I  stopped.     The  ^^'ontlf'O  wae  the  onij  c^r  1   srw  when  I 
stoppei.      The  Pontlao  wr^s  ^.hout  15     or  maybe  200  feet  from 
the  intersection.     It  wbb  g^olng  -^-rj^.t.     I  did  aot  see  any  other 
automobile.   As    tne   Pontl-^o  tOt  closer  I  turned   to  the   right, 
I  reaeajber,  ana  I  looKed  to  the  left,   nnd  I   looked  b^^ck  up, 
una  here  comes   «*  o-  r  from  the   tiouih  and  it  came  rlt.ht  str»lt.ht 
throuc-h  the  stop  sifea  and  hit  the  i'ontl^c.     It  turned  off  s 
little  bit   to  the  left  st   the  I'^et  minute.      Max  Buby  wse 
driving  a  1941  Phymouth,   >trs.  Collins  wrs  driving  a  Pontlao". 

From  thle   evl -ence   the    Jury  found  by  Itc   verdlot 
th«t  the  plslnltff  vse  In  the  exr-rolse  of  due  o«re  just  before 
ftnd  et  the  time  of  the  collision  ^nd  th-'^t   the  driver  of  the 
Ruby  onr  wns  net  11  gent   '"na  we   t/>lnlt  the   eviet -ncs  abundrntly 
•uetslne   those  flnilngs. 

It  1?.   5)lso  lnfll5ted  by  counsel  for  rppell^nt   ths^t   the 
trl?l  court  er^*^'    In  not  vl thdr.«*v?lnfe  e   Juror  «nd  declaring  a 
alatrlBl  beceuee  iuring  the  exaralnsstlon  of  th-  vitnes^  '•'ellick 
the  following  o  cured. 

Mr.  Biinji,e:    (counsel  for  appellee)   Q..    "After  tb« 
accident  did  ^ou  h«Te  any  conversation     Ith  either  %x  auby 
of  BernBrd  J.  Ruby?" 

A,    "^ernnrd  Ruby.* 
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^,      "yhcre  wfto  th«t?»       -A.      "In  the  Klmhuret  store 
of  Ruby • a .  " 


"Whftt  was  thftt  oonvoraation?"       A.    'Well  -  -  -» 


Mr.  Elliott!      (Counsel  for  appellant)      "^Just  a  minute. 
I6  he  a  d«f«ndftnt?'* 

Mr.  Bun^e:      "Who?" 

Mr.  Elliott:      "Bernard  Ruby~« 

Kr.   Bvinge :      "Yes . « 

The  witness;      "I  asked  him  vhRt  kind  of  Insursmce  he 
had,   thflt  I  vented  to  gf^t  Boaething;  itraightened  pround." 

Mr.   Elliott:      **!  move  now  that  a    Juror  be  withdrawn; 
that  the  answer  la   objectionable,   and  ?t  juror  be  withdrawn  r8 
prejuaiclf=5l. " 

The  Court;      "I  will   see  oouneel   in  ohanbers.** 

Thereupon  counsel  for  the  parties  «nd  the  oourt 
withdrew,   end  in  ohaabrre,   outside  of  the  presence  and  hearing 
of  the  Jury,   the  following  colloquy  took  place: 

Mr.   Elliott;      (Counsel  for  appellant)     "That  has  put 
this  case  in  nice  shape,   because  there  has  been  another  plaintiff 
that  has  stepped  out  of  the  case,   that  the  Jury  must  know  has 
been  settled  with,  and  now  they   tell  the   jury  that  there  is  an 
insurance  company  here." 

Mr.   Bunfes:      (Counsel  for  appellee)      "I  had  no  intention 
of  brint-in^  out  Bnythlnji  of  that  chcr^oter.     If  I  thouj^ht  he 
would  I  certainly  would  not  hnve  asked  hira." 

Mr.  Elliott:      "Whfit  could  Ruby,  who  was  not  at  ths 
scene  of  the  accident  -  -  -  what  could  he  hare  told  hi  n? " 
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Mr.  Bunge:  "He  said  It  was  his  automobile,  and  his 
father  (son)  was  driving  it." 

Mr.  Elliott:  "Well,  I  move  to  withdraw  a  Juror  and 
have  a  mistrial  declared.  Certainly  that  fact  is  before  the 
Jury  now,  of  insurance." 

Mr.  Bunge:   "It  is  Just  one  of  those  things." 

Mr.  Elliott:   "Whether  or  not  It  Is  Intentional  on 
your  part,  Gordon,  the  fact  is  there,  tha.t  is  all." 

The  Court:   "¥hat  did  he  say?  '.'Jill  you  read  the 
answer  please?" 

■  Thereupon  the  reporter  read  the  former  answer Ju: 
"I  asked  him  what  kind  of  insurance  he  had,  that  I  wanted  to 
get  something  straightened  around." 

The  Court;   "Well,  on  the  shape  of  the  record  xicm, 
it  simply  raises  a  question;  it  does  not  answer  it.   The 
objection  is  going  to  be  sustained  to  the  answer." 

•  «  -    Upon  the  return  of  court  and  counsel  to  the  court 
room,  the  court  then  stated  to  the  jury:   "The  objection  Is 
sustained  to  the  last  answer  and  the  Jury  Is  instructed  by  the 
Court  to  ignore  the  answer  as  though  it  had  never  been  made, 
as  it  is  Immaterial  entirely  to  the  Issues  In  the  case.  You 
may  proceed  counsel. « 

Counsel  for  appellants,  in  his  argument,  concedes 
that  this  fluestlon  and  answer  standing  alone  might  not  mean 
much  but  insists  that  the  amount  of  the  verdict  in  this  case 
indicates  that  the  Jurors  were  Influenced  by  something  other 
than  the  testimony  in  the  case  and  concludes  that  this  "something" 
was  "insurance."  We  do  not  think  so.   There  is  nothing  in  this 
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ans-wer  to  establish  that  there  was   In  fact   Inaurance.      It 
Indloatee,   ae  counsel   for  appellee  point  out,   that  the  vltness 
was   interested  In  finding  out  whether  there  was   or  was  not 
insurance,    and  it  must  be  borne  in  mind  that   this  witness 
was  not  a  party  to  the  suit.      The   court  properly  Instructed 
the   Jury  to   disregard  the  answer,   and  we  are  convinced  that 
counsel  for  appellee  had  no  intention  of  bringing  before   the 
Jury  any  i*eference  to  ineurance.     There  is   nothing  in  this 
record  to   indicate  that  this   answer  was   deliberately  elicited 
by  plaintiff's  counsel,   and  under  the  facts   found  in  this 
record  and  the  applicable  authorities,   the  trial  court  did  not 
err  in  denying  the   motion  lax  declaring  a  mis-trial.      (Williams   v. 
Consuraers  Co.,    358  111.    51;   Mden  v.   Coultrip,   275  111.   App. 

306 . ) 

It  is  finRlly  insisted  that  the   verdict   and   judgment 
based  thsreon  is  exoesBlve,   and  in  support   of  this   contention 
counsel   call  our  attention  to  the  fact  that    bhe  record  dis- 
closed plaintiff  received  no  fratoturss  but  only  bruises  and  an 
injury  to  the  left  side   of  her  head  resulting  in  a  possible 
concussion.      The  defendants  presented  no  evidence  in  their 
own  behalf,    and  the   only  witnesses  testifying  at   the   instance 
of  the  plaintiff,    in  addition  to  herself  and  her  husband,   were 
Wendell  Welllck  and  Dr.    H.   R.   Feldott,   plaintiff's  personal 
physician.     The   nature  of  her  injuries  and   the   treatment   she 
received  for  them  is  fully  disclosed  by  the    testimony  of   the 
plaintiff,    her  husband,    and  by  Dr.    Feldott.      After  the   collision, 
plaintiff  was   taken  to  the  Slmhurst  Hospital,   where  a  preliminary 
examination  was  made  and  X-rays  were   taken.      These  X-rays 

revealed  no  fractures.     Altliout,h  badly  shaken  up  and  bruised 
and  ur^steady,   plalntlfr  was  returned  to  h*/-  homo.     The  n*xt 
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morning  she  was  uni«bie  to  mOT«,  and  her  fftallj"  doctor,  Dr. 
Feldott,  was  called,^  ^^^^^.^  ^^^  accident,  according  to  Dr. 
feldott.  the  plaintiff  mi,s  in  good  health,   -.•her  Dr.  Fellott 
e«v  n.r  on  the  ^ornln^  .fter  the  accident,  he  founa  she  h.d 
a  severe  he.d  injulry  >  in  thp  Irft  p.rletpl  occipital  region, 
the  .oft  US6U0.  of  th«  ccalp  v..-re  swollen  ?.nd  there  was  an 
erosive  type  of  burn,  the  «i.p  of  .  h.lf-dollar  in  th^t  re,:lon 
ihe  had  severe  p.ins  in  her  head,  bsck  ^nd  l^^^s  anJ.  had  .n 
indentation  on  her  left  leg.  From  the  shoulder  to  her  anKle 
on  the  lert  side  sae  it^.e   blP,ck  and  blue.   On  her  rl^ht  Lide, 
6he  K.^8  similarly  brulae.j  but  to  a  le^eer  d-gr^??.  Her  pain, 
noticeable  throu^^hout  her  boay,  wrs  loo'li^e^  on  tnj;  le.t  side 
Of  her  h-d.  hei^ind  her'  ear,  dovn  h^r  .pine  and  in  hsr  le^a. 
The  in.ienr.*.tlon  In  ner  leg  has  continued  and  is  permanent, 
according  to  Dr.  Feldott.  che  suffered  p.   concussion  ^ta   at 
the  time  of  frje  tri^l  sne  v-^s  still  dizry  «nd  suffering  pain 
in  her  he-d,  n^ck  ?Dd  hnc^   pnd  it  sns   the  doctor's  opinion 
that  the  p«in  in  h-r  he-^d  vas  of  indefinite  uuraUon  and 
possibly  perT.anent. 

The  rrcord  further  discloses  l^h-t  the  pi  intlff 
remftlned  m  bed  six  weeks  after  the  accident  mder  Dr. 
Felaott'6  treatment  which  he  continued  for  several  months.  ".-. 
She  later  developed  an  infl.njj.tory  condition,  ■.hich  caused  the 
doctor  to  perform  an  explor^i'.torji  operation  in  August  of  1948 
at  wnlcn  time  oe  removed  her  t,all  blad-ier  and  appendix  and 
several  adhesions.   The  doctor  stated  that  the  renioval  of  the 
appenalx  snd  gall  bladder  were  in  xno  way  oon:.acted  with  the 
accident  hut  in  all  probability  the  adhesions  were,  as  they 
were  of  fairly  recent  origin.  The  plaintiff  wa^-  ni^^hly  nervous 
after  the  accident  and  developed  a  neurits  of  the  sci-tlc 
nerve,  which,  in  the  doctor's  opinion,  h.d  a  causal  connecti 
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v.'ith  the  nool'-.ent   ^nd  ral^sht  oonrlnue  for   th«   reat  of  her  life. 
Th»  Dlalnr-lf :'  'Iso  'y^im$m  -I'^^f   In   ;>ne   e-r  !»nd   it  y;'.a   th.i  ..too'-or's 
opinion   that  thlo  ooniltl.n  w»ii   tirNcsabl©  to  the  h«o-i  Injuries 
she  &uat^,ln.-vl  In  ths  aad-'ient.     6h«   «,l.iO   auffsrr^i  frtJni 
"rthritla   of   tnJ?4f    .-pirif,    vijloh  She  doctor  .lasartjed  alfcht  well 
have  be,   n  0"Ui-.ed  >>/  tbt-^   injurifii?.  she   rea.^'lved-     This   trial 
wa«  hR'i  nliiiost  fi7?)  years  tifter  the  accident.    =3nd   nt  X'npA  r.ime 
aij«  Cesstlfled  whe  -r-y     still  sufforlng  frosa  ??  aontinnfSue  pi^ln 
in  the   h?ok  ot  hsr  A^riK  and   "Iro  U.  h?r  b.^ok  fn-?    she  la   aervouti, 
dlsrvy,   et  tines,   unteady  en  iier  feet  '-nd  unn-^J.e  r.^^  do  her  ,"iOU59 
vork.     H'?!'  ai'*-Uc5al   »yipai:jj«s   vihils  ar;d3rfc.oing   tres-taoitt  for  her 
injuries  ver^a  substf^ntial  s^nd  '^hlle  plslntif   eufferel  no 
brok*»n  "hones  ae  s   r^viult  of   thi'i  oolAltiion   ic   la   ^p/r-.ronl:  ah'^'t 
she  yas   aerioualy  and  p'*r»"5snneatly    injured  <;:tx<i^    in  ?x'l-::i'-.i  ^iii  to 
the  injuries  to  h*r  para ^vn     /sMoh  she  raoeiVod  there  *'-^3  -:-lso 
a   repair  'ill  on  htr  oar  in  tae  sura  of   i'-BSO.OC 

The  -^B&eJS^^ont  of  dastiigt-p  by  «    Jaryy  cciibtitut^iu  a 
finding  of  f'-jct  whloh  is  binding  on  th«   tri^l  oourt  -md  on 
the  revlevlne.  court  unless  it  sppe«rg  fcmt    the  damsgess  gv^rcied 
are  fr,l?rinc,lj   exceK-ive,    or  th'^t    '-ht;   jury  wr-s  aoved  by  psi^aion 
or  prejudioe  or  other  isii-r-oper  aotive.      (HoHtti.-iP.r*    vt>.    i:ine>,    2 
G-llasn,    432;   Mahtuuieh  ve.    ^er^feid,    2.?4  111.  Hv.   9'?;   i^orth 
Chlo««tO   dtrept  K.   H.   Co.    vs.    Zeicier,    18!^,   111.   9.) 

v=e  find  r--5Ui.tnto   ■-»  triit  record  to   5.n>-loRte  thnt   the 
Jury  ^«e   aovcu  by  ppsaj.on  or  f)rejudice  /*»4Br/*/*riH*c   or  o'-hsr  Irn- 
projer  motive  8nd  vhile   th'j  J.,si(ttfit..G3   ar®  liU'te  there  rre  not  so 
excessive   •'S   to  vinrr?«st  uu  In  dlaturtin^,  the  finding  of   the    jury 
which  hs£  been  Pip^v-yi^.^  ^y  the  trial  court,     'iherj  la  uo  rever- 
sl'-le   error   in  this   reoor.1  and   the   Julfc^aent  uust  th3r*for©  hp 
affirmed. 

Jttdgaf^nt    affirmed. 
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LEO  KRZYZMOWSKI, 


Appellant, 


v< 


ANNA  MAKOWSKI   et   al., 

Appellees. 


APPEAL  FROM  CIRCUIT  COURT, 
COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  SCPIV/ARTZ  DELIVERED  THE  OPINION 
OF  THE  COURT. 

This  Is  an  appeal  from  an  order  sustaining  a  motion 
for  summary  decree  and  dismissing  the  complaint  for  want  of 
equity.  The  complaint  alleged  that  plaintiff  had  recovered 
judgment  for  $1,000  in  the  Municipal  Court  of  Chicago  on  June 
13,  1951;  that  thereafter  a  writ  of  fieri  facias  was  duly 
returned  "no  property  found";  that  the  defendant  Anna  Makowskl 
had  an  equitable  interest  in  certain  real  estate  and  that 
plaintiff  sought  to  subject  that  interest  to  the  satisfaction 
of  the  judgment.  The  amended  answer  filed  by  Anna  Makowski 
alleged  that  the  judgment  in  question  was  not  valid  because 
the  Municipal  court  had  previously  thereto,  in  the  same  case, 
entered  a  judgment  by  consent  for  $500;  that  the  Judgment  by 
consent  was  wrongfully  vacated  and  a  judgment  for  $1,000 
entered.  A  motion  for  summary  decree  with  supporting  affi- 
davit and  exhibits  to  establish  the  facts  set  forth  was 
presented  to  the  court,  together  with  a  tender  of  $500  in 
payment  of  the  original  judgment. 

The  court  overruled  a  motion  by  plaintiff  to  strike 
the  motion  for  summary  decree  and  denied  plaintiff  leave  to 
file  a  reply  on  the  merits  supported  by  counter-affidavits. 
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Plalntlff  by  Its  motion  to  strike  raised  only  the  question 
of  the  legal  sufficiency  of  defendants'  motion  to  strike. 
We  are  aware  that  there  Is  some  question  In  the  trial  courts 
as  to  v;hether  It  Is  proper  for  respondent  to  a  motion  for 
summary  judgment  to  do  other  than  join  Issue  at  once  on  both 
the  law  and  the  facts;  Still,  where  such  a  motion  to  strike 
Is  entertained  by  the  court,  respondent  should  not  be  pre- 
cluded from  being  given  an  opportunity  to  set  up  a  defense 
on  the  merits  when  his  point  of  law  Is  overruled.  In 
Walnscott  v.  Penlkoff,  28?  Ill*  App.  78,  the  court  said, 
in  so  many  words ^  that  It  was  proper  for  the  defendant  to 
test  the  sufficiency  of  the  plaintiff's  affidavit  and  motion 
for  summary  Judgment  by  a  motion  to  strike.  Plaintiff 
Insists  that  this  was  obiter  dicta.  However,  in  Scovlll  Mfg4 
Co.  V.  Cassldy.  275  111.  ^62,  U-70,  the  court  laid  down  the 
rule  that  Judicial  dictum,  as  distinguished  from  obiter  dictum, 
constitutes  precedent.  By  judicial  dictum,  the  court  meant 
that  the  deliberate  expression  of  an  opinion  upon  a  point  In 
a  case  had  the  force  of  precedent.  In  that  respect  the  case 
of  Walnscott  v.,  Penlkoff  supports  the  position  of  the  defend- 
ant s , 

Defendant  Anna  Makowskl  contends  that  the  first  judg- 
ment entered  by  the  M\anlclpal  court  having  been  by  consent,  it 
could  not  thereafter  be  set  aside  and  that,  therefore,  the 
Municipal  court  lost  all  jurisdiction  to  entertain  the  motion 
to  vacate,  to  set  aside  the  judgment,  and  to  enter  the  new 
order.  The  full  order  of  the  Municipal  court  at  the  time  of 
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the  entry  of  the  original  judgment  is  to  be  found  at  Record 
62,  Here,  after  reciting  that  judgment  by  consent  is  entered 
for  $500,  there  is  the  following  notation:  "Motion  to 
vacate  judgment  continued  to  3/1,  1951."  This  lends  sup- 
port to  plaintiff's  assertion  that  he  could  show,  if  given 
an  opportunity,  that  at' the  time  of  the  entry  of  this  Judg- 
ment it  was  understood  that  payment  was  to  be  made  by 
March  1,  1951,  and  if  not  so  made,  that  the  judgment  would 
be  vacated  and  a  trial  had;  that  payment  was  not  made;  that 
the  case  came  up  on  March  22,  1951;  that  the  attorney  for 
defendant  Anna  Makowskl  was  present  and  made  no  objection 
to  the  vacation  of  the  judgment,  made  no  objection  to  the 
trial,  and  took  no  exception  to  the  entry  of  the  Judgment 
for  $1,000.  Where  it  appears  from  the  order  Itself  that 

a  Judgment  by  consent  is  subject  to  further  proceedings 

as 
such/^a  motion  to  vacate,  the  indestructible  character  of 

a  consent  judgment  is  thereby  qualified.  It  is  in  effect 
saying,  "While  we  have  agreed  to  this  judgment,  there  are 
circumstances  under  which  it  may  be  vacated." 

The  decree  is  reversed  and  the  cause  remanded, 
with  directions  to  overrule  the  motion  for  summary  judg- 
ment and  to  take  such  further  proceedings  as  are.  not 
inconsistent  with  the  views  herein  expressed. 

Decree  reversed  and  cause  remanded, 
v;lth  directions, 

Tuohy  and  Robson,"JJ.,  concur. 
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ARNOLD  ASPLUND, 

Appellee , 


V. 


ROY  0.  PAVLIK,  doing  business 
as  PAVLIK  BROTHERS, 
Appellant. 


APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY. 


MR.  PRESIDING  JUSTICE  SCKV/ARTZ  DELIVERED 
THE  OPINION  OF  THE  COURT. 


i   X«ik*  ii  "^  0 


This  is  an  appeal  from  a  Judgment  on  a  verdict 
in  the  amount  of  $25,000  for  personal  injuries. 

Plaintiff  was  in  the  business  of  repairing 
bodies  and  fenders  of  damaged  automobiles.   Certain  types 
of  work  which  he  could  not  handle  in  his  own  shop,  he 
took  to  defendant,  who  was  equipped  to  do  major  repair 
work.  He  had  been  doing  this  for  about  three  years  prior 
to  the  time  of  the  accident,  December  22,  1951.   A  week 
or  ten  days  before  the  accident,  plaintiff  had  sent  an 
employee  of  his.  Livery  Brown,  to  deliver  a  rear  axle  to 
defendant's  shop.   On  December  22nd  between  noon  r.nd  2  PM, 
plaintiff  vent  to  defendant's  place  of  business  to  pick  up 
the  rear  axle  and  to  make  a  payment  on  his  account.   On 
entering  the  building,  he  was  told  that  the  axle  had  been 
repaired  and  wrs   directed  to  "go  out  and  see  Nick,"  Upon 
inquiring  where  he  could  see  Nick,  he  was  told  to  go  out 
In  the  shop  where  the  work  had  been  done.   Plaintiff  had 
on  other  occasions  been  directed  to  go  to  the  rear  of  the 
shop  v/here  they  did  the  machine  work;  that  was  the  usual 
way  in  vmich  he  picked  up  repaired  material.   Before  going 
to  the  rear  of  the  shop,  he  went  into  defendant's  office 
and  made  a  payment  of  $100  on  his  account.   Upon  entering 
the  shop,  Nick,  who  was  Nicholas  J.  Schwall,  upon  inquiry 
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polnted  out  to  plaintiff  the  repaired  axle  which  was 
lying  against  the  north  wall  of  the  machine  shop,  along 
with  other  parts  for  custoranrs.   Plaintiff  picked  up  the 
axle  and  walked  toward  a  door  leading  to  the  outside. 
He  had  taken  two  or  three  steps  toward  the  door  when  his 
foot  slipped  on  some  grease  and  he  went  down  on  his  right 
knre.   The  end  of  the  axle  vhich  he  was  carrying  struck 
the  floor.   Plaintiff  carried  the  axle  out  of  the  door 
and  laid  it  down.   His  back  was  "ax<rful  sore."   He  dragged 
the  axle  to  his  car  and  placed  it  in  the  trunk  compart- 
ment.  Livery  Brown  testified  that  at  the  time  he  delivered 
the  axle  to  defendant  for  repair  some  days  before  the 
accident,  he  observed  a  grease  spot  in  the  same  location 
as  the  spot  on  which  plaintiff  slipped. 

The  injuries  which  followed  as  a  result  of 
plaintiff's  fall  vrere  the  basis  for  the  verdict  and  Judgment 
in  question,  and  the  amount  thereof  is  not  disputed  by 
defendant. 

The  first  point  on  which  defendant  seeks  a 
reversal  is  that  plaintiff  was  guilty  of  contributory 
negligence  as  a  matter  of  law.   We  can  only  find  this 
if  we  conclude  that  all  reasonable  minds  would  agree 
that  plaintiff's  conduct  under  the  circumstance!?  constituted 
such  contributory  negligence.   In  this  respect,  defendant 
argues  that  when  plaintiff  entered  the  room  where  the 
grease  spot  vias  located  and  was  told  by  Nick  to  come  and 
get  his  axle,  the  spot  vjas  plainly  visible  to  him;  that 
he  should  have  observed  and  avoided  it;  that  when  he  picked 
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up  the  axle,  he  did  not  start  back  to  the  door  he  had 
entered,  but  instead,  went  to  a  door  leading  outside,  thus 
taking  a  different  way  than  that  by  which  he  had  come  in 
and  that  hence  it  vjas  up  to  him  to  look  out  for  grease  spots 
such  as  this  one,  and  that  having  failed  to  do  so,  he 
was  guilty  of  contributory  negligence.   Some  may  think 
that  plaintiff  did  owe  this  duty,  but  some  would  dis- 
agree and  those  who  disagree  could  well  be  reasonable 
men.   It  hardly  serves  a  good  purpose  to  seek  an  analogy 
which  can  serve  as  a  precedent  in  the  innumerable  cases 
cited  on  this  subject,  no  tvjo   of  which  are  alike.   However, 
we  will  consider  some  of  these  cases. 

Defendant  at  the  outset  of  his  argument  cites 
Illinois  Central  R.R.  Co.  v.  Oswald,  338  111,  270,  in 
which  the  court  laid  down  the  general  principle  upon  which 
defendant  relies,  that  is,  that  the  evidence  with  all 
reasonable  inferences  to  be  drawn  from  it  in  the  aspect 
most  favorable  to  plaintiff  failed  to  show  that  he  was  in 
the  exercise  of  due  care.   There,  in  the  middle  of  the 
night  the  plaintiff  and  her  h-isband  were  driving  across 
a  bridge  when  dense  smoke  from  the  defendant's  engine  en- 
veloped them  and  they  were  struck  by  another  car.   The 
plaintiff  got  out  and  went  to  the  rear  to  see  what  damage 
had  been  done  and  while  she  was  between  two  cars,  a  third 
car  struck  the  second  one  and  forced  it  forviard,  striking 
the  plaintiff.   There  was  a  sidewalk  which  the  plaintiff 
could  have  used.   She  could  have  ivaited  on  the  v;alk  until 
the  smoke  cleared.   The  Supreme  court  felt  that  under  these 
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clrcumstances,  the  plaintiff  was  guilty  of  contributory 
negligence  as  a  m^itter  of  law.   There  is  a  substantial  dis- 
tinction betvreen  that  case  and  this.   The  very  nature  of 
the  circumstances  in  that  case  required  the  plnintlff  to 
exercise  great  care  in  getting  out  on  the  roadway  while 
dense  smoke  was  overhead.   Recently,  in  Sims  v.  C.T.A. . 
351  111.  App.  314,  we  held  that  a  person  perilously  treading 
a  path  between  streetcars  was  guilty  of  contributory  neg- 
ligence as  a  matter  of  law.   There  again,  a  path  of  danger, 
which  must  be  recognized  as  puch  by  all  reasonable  men, 
was  taken  by  the  plaintiff.   That  is  not  the  case  here. 
This  is  much  more  like  the  cases  of  Dowllng  v.  KacLean 
Drug_Co. ,  248  111.  App.  270;   Chicago  &  Alton  R.R.  Co.  v. 
Gore,  202  111.  188;   Ellguth  v.  The  Blackstone  Hotel.  408 
111.  343;   Van  Wye  v.  Robblns .  40  Cal.  App.  2d  660,  120  P.  2d 
507;  and  Cathcart  v.  Sears  Roebuck  &  Co..  120  Pa.  Super.  531, 
183  Atl.  113. 

Defendant  argues  that  no  negligence  is  shown. 
Here  again,  the  question  is  obviously  one  for  the  Jury  and, 
under  the  circumstances  of  this  case,  is  closely  related  to 
the  question  of  contributory  negligence  which  we  have  here- 
tofore discussed.   It  is  true,  as  defendant  says,  that  he 
did  not  owe  plaintiff  the  duty  of  an  insurer,  but  only  the 
duty  to  exercise  ordinary  care.   The  question  before  us, 
however,  is  not  whether  we  find  that  defendant  exercised 
ordinary  care,  but  whether  there  was  sufficient  evidence 
to  support  the  finding  of  the  jury.   This  turns  entirely 
on  whether  the  jury  believed  plaintiff's  witnesses.   Obviously, 
they  did.   We  must  assume  that  they  believed  both  Nicholas 
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Schwall  and  plaintiff.   From  their  evidence  the  Jury  could 
properly  find  that  plaintiff  was  directed  by  defendant's 
employee  to  the  place  v/here  the  axle  stood;  that  this 
place  was  dangerous  by  reason  of  the  grease  spot;  that 
defendant  had  not  exercised  care  to  see  that  it  was  made 
safe;  and  that  this  was  negligence  on  the  part  of  defen- 
dant which  was  the  proximate  cause  of  the  injury. 

Defendant  complains  of  instruction  No.  8  given 
on  behalf  of  plaintiff.   This  instruction  sets  forth  charges 
of  negligence  made  in  plaintiff's  complaint  and  the  essen- 
tial elements  of  plaintiff's  case,  including  the  requirement 
that  the  Jury  find  "That  defendant  knew,  or  by  the  exercise 
of  reasonable  care  should  have  Itnown,  of  the  unsafe  con- 
dition of  the  floor."   It  concludes  with  a  paragraph  which 
advises  the  Jury  that  defendant  denied  the  ch-^rges  of 
negligence  and  alleKations  in  the  complaint.   The  instruction 
is  well  worded  and  not  repetitious  and  is  not  used,  as  so 
many  instructions  of  this  sort  have  been  in  the  past,  for 
the  purpose  of  having  the  court  set  forth  with  emphasis 
plaintiff's  theory  of  the  case.   Defendant  complains  of  it 
because  he  says  it  should  have  included  some  provision  that 
defendant  should  have  had  notice  of  the  defect  for  a  suffi- 
cient length  of  time  to  remedy  the  condition.   This  we 
think  is  essentially  implicit  in  the  instruction  itself. 
We  find  no  error  in  the  instruction. 

Judgment  affirmed. 


Tuohy  and  Robson,  JJ.  concur. 
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Appellant . 

MR,  PRESIDING  JUSTICE  SCHWARTZ  DELIVERED  THE  OPINION 
OF  THE  COURT. 

This  Is  an  appeal  from  a  judgment  rendered  In  a 
suit  under  the  U.S.  Housing  and  Rent  Act  of  19^7,  as 
amended  and  the  regulations  issued  thereunder.  The 
statement  of  claim  alleged  that  for  the  period  between 
March  2h,   I951  and  January  lU,  1952,  defendant,  landlord 
of  the  apartment  occupied  by  plaintiffs,  charged  them 
$22  per  week  rental  when  the  maximum  legal  rental  pursuant 
to  said  act  was  $22  per  month.  No  question  was  raised 
with  respect  to  the  Jurisdiction  of  the  trial  court. 
Defendant  denied  the  allegations,  and  the  issue  was 
submitted  to  a  jury.  Four  special  interrogatories  were 
asked,  as  follows: 

"1.  Were  the  plaintiffs  overcharged  by  the 
defendant? 

"2.   If  you  find  that  the  plaintiffs  were 
overcharged  by  the  defendant,  what  is  the  total 
amount  of  the  overcharge? 

"3.  If  you  find  that  the  plaintiffs  were 
overcharged,  was  the  collection  of  the  overcharges 
by  the  defendant  willful? 

'"+.   If  you  find  that  the  plaintiffs  were 
overchsrged,  in  the  collection  of  the  overcharges 
by  the  defendant  did  the  defendant  take  practicable 
precaution  against  collecting  the  overcharges?" 
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To  interrogatory  1,  the  jury  answered  "Yes,"  To  interroga- 
tory 3,  the  Jury  answered  "Yes."  To  interrogatory  U,  the 
jury  answered  "No/'  To  interrogatory  2  the  jury  answered 
"$671,00,"  The  jury  also  brought  in  a  verdict  as  follows: 

"We,  the  jury,  find  the  defendant,  Wole  Koleff, 
guilty  as  charged  in  plaintiff's  statement  of  claim 
and  assess  damages  in  the  sum  of  Six  Hundred  Seventy 
one  and  00/100  Dollars  ($671.00)," 

On  a  form  entitled  "Instruction  to  Jury  as  to  Form  of 

Verdict,"  which  advised  the  jury  what  to  do  with  respect 

to  the  form  of  verdict  If  they  found  in  favor  of  plaintiffs, 

the  jury  erroneously  filled  in  the  blank  with  the  figure 

"$671,00."  The  jury  was  also  given  an  instruction  telling 

them  the  form  to  use  if  they  found  for  defendant,  and 

this  they  erroneously  returned  as  follows: 

"If  the  jury  find  in  favor  of  the  Defendapt 
the  form  of  their  verdict  will  be  as  follows: 

"VERDICT 

"We,  the  jury,  find  for  the  Defendant:  guilty 
nf  wlllfu!}.  overcharge."   (Italics  ours.) 

No  record  of  the  evidence  and  no  record  of  what  occurred 
at  the  time  of  the  entry  of  the  judgment  on  the  verdict 
has  been  presented  to  the  court,  All  that  we  have  before 
us  is  that  on  February  18,  1953,  the  court  entered  an  order 
denying  the  motion  for  judgment  nnn  obstante  veredicto, 
ordering  the  motion  for  new  trial  be  withdrawn,  giving 
plaintiffs  judgment  for  $999,  and  allowing  the  sum  of  $333 
attorneys'  fees,  in  a^^dition  to  the  amount  of  said  judg- 
ment, to  be  taxed  as  part  of  the  costs  of  suit. 
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A  motion  to  vacate  the  judgment  was  filed  February 

27,  1953,  in  which  it  was  alleged  for  the  first  time  that 
the  statement  of  claim  was  filed  as  a  first  class  action 
and  that  it  was  not  within  any  of  the  classes  of  cases 
within  the  jurisdiction  of  the  Municipal  court  as  of  the 
date  jurisdiction  was  invoked;  that  the  1951  amendment  to 
the  statute  enlarging  the  jurisdictional  amount  in  this 
kind  of  case  from  $1,000  to  $5»000  was  not  applicable,  nor 
was  there  any  jurisdiction  under  the  statute,  even  as 
amended,  and  that  the  amendment  was  in  any  event  uncon- 
stitutional. The  motion  to  vacate  was  denied  M?rch  5j  1953 » 
and  on  March  13,  1953 »  notice  of  appeal  was  filed.  On  the 
same  day  plaintiffs  asked  leave  to  amend  their  statement 
of  claim  to  comply  with  the  proof  in  the  case,  which 
motion  the  court  postponed  until  March  l8th.  On  March 
23,  1953,  plaintiffs  filed  an  amended  statement  of  claim, 
showing  an  overcharge  of  $671  based  on  a  rental  of  $25.30 
a  month  instead  of  $22  a  week.  The  praecipe  for  record 
filed  by  defendant  omitted  a  transcript  of  the  evidence 
and  of  proceedings  had  before  the  court  after  entry  of  the 
verdict,  the  answers  of  the  jury  to  the  special  interroga^- 
tories,  instructions  to  the  jury,  the  amended  statement 
of  claim,  the  order  granting  leave  to  file  it,  and  the 
statement  of  the  trial  judge  of  his  reasons  for  entering 
the  judgment . 

It  is  urged  by  defendant  that  the  trial  court 
was  v/ithout  jurisdiction;  that  this  is  an  action  for  a 
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penalty  Inflicted  by  statute;  that  such  an  action  is,  when 
limited  to  $1,000,  within  the  fourth  class  and  not  the 
first  class;  that  the  fact  that  Judgment  was  reduced  to 
$999  does  not  affect  the  question  of  jurisdiction  because 
that  is  determined  by  the  pleadings  which  show  a  claim  in 
excess  of  $1,000;  that  even  if  the  suit  had  been  filed  as 
a  fourth  class  action,  there  is  still  no  jurisdiction 
because  the  judgment  was  in  excess  of  $1,000  by  reason  of 
the  fact  that  the  court,  in  addition  to  the  $999 »  allovred 
$333  as  attorneys'  fees. 

Under  the  Municipal  Court  Act,  a  case  commenced 
as  one  of  the  first  class  may  be  changed  to  one  of  the 
fourth  class,  or  vice  versa,  upon  such  terms  as  to  costs 
and  notice  to  the  parties  as  may  be  provided  by  the  rules 
of  the  court.  Under  Rule  1  of  the  Municipal  Court  Rules 
It  is  provided  that  an  erroneous  classification  shall  not 
affect  the  validity  of  the  order  or  judgment  therein  and 
a  transfer  is  permitted  from  one  class  to  another. 

It  was  obviously  the  intention  of  the  legislature 
and  the  purpose  of  the  rule  to  liberalize  the  practice  and 
to  avoid  error  because  a  proceeding  was  placed  in  one 
class  when  It  should  have  been  in  another.  There  are 
still  some  differences  between  practice  in  first  and 
fourth  class  cases  of  the  character  here  involved,  but 
it  would  be  folly  to  compel  litigants  to  retry  their  cases 
under  such  circumstances,  particularly  where,  as  here,  no 


u. ;  ;  -.j,i; 


v'1     ;>  1  ■; ":  f 


;  ' ;  r"i        T  -■'- ■ 


\--  ■-.--■;;  ■3- 


i^.'c  -Si^.j'  .;vt"^' 


;--.'5ftf\    OC 


^  -/ 


■'■--•      ',-■■■•';-       ■...■       :  ,;.       „_,A   ..     ^  :-,ii^-      ^^ '...-.?  V -J  k  ■■     aV     i:.  ::. "?  D  ,< -j 


I   ■;..;v..-n;      L 


! -J  .  v^n^V-  .;     "^ 


!;cv^   cJ 


v-::,:i 


•.1     :<■:'    ^ 


-5- 

question  was  raised  with  respect  to  Jurisdiction  of  the 
court  prior  to  trial.  A  litigant  should  state  his 
objection  on  such  a  ground  at  the  first  ©pportunity, 
Instead  of  letting  his  opponent  and  the  court  go  through 
a  complete  trial  before  raising  it.  We  hold  that  defendant 
thereby  waived  the  objection.  Blrks  v.  Houston.  63  111. 
77;  DeJarnatt  v.  Marquez^  6^  Pac ,  (Gal.)  109Q.  Ma  Una  v. 
Oplatka T  30^  111.  381,  cited  by  defendant,  was  decided 
before  the  adoption  of  the  amendment  to  the  Municipal  Court 
Act  permitting  the  transfer  of  cases  from  one  class  to 
another.  Barnard  v.  Rubin ^  3^1  111.  App.  251,  related  t» 
the  County  court,  where  there  is  a  general  limitation  on 
amount  and  from  the  meager  statement  in  the  opinion  In 
that  case,  it  Is  difficult  to  derive  any  analogy  pertinent 
to  the  case  before  us.  In  Fine  v.  Unschuldy  32^+  111,  App, 
2?^,  Judgment  was  .entered  for  $2,500  in  a  tort  case,  where 
Jurisdiction  in  such  cases  is  limited  to  $1,000. 

The  subject  matter  of  the  suit  was  properly  one 
for  the  Municipal  court.  Regan  v.  Kroger  Grocery  &   Baking 
Co.,  366  111.  28^,  301,  There  the  court  had  under  consid- 
eration a  suit  to  recover  for  alleged  violations  of  the 
Emergency  Price  Control  Act.  An  appeal  was  taken  from  a 
Judgment  In  favor  of  plaintiff  rendered  by  the  Mionicipal 
Court  of  Chicago.  The  Judgment  was  affirmed,  and  In  the 
course  of  affirmance  the  court  said  that  whether  the  act 
be  regarded  as  penal  or  remedial  made  no  difference  in  that 
case.   It  Is  true  that  in  Rowan  v.  Matanky.  3^8  111.  App, 
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296,  the  court  held  that  a  suit  for  damages  under  the 
Federal  Housing  and  Rent  Act  was  not  a  suit  \mder  a 
contract  express  or  implied,  but  an  action  for  statutory- 
damages  in  the  nature  of  a  penalty.  However  that  may 
be,-  the  court  h?d  jurisdiction  of  the  subject  matter  of 
this  suit,  and  where  the  question  involved  is  that  of 
classification,  the  failure  of  a  defendant  to  raise  the 
question  of  jurisdiction  until  after  trial  constitutes 
a  waiver.   (See  cases  supra. ) 

We  have  not  found  it  necessary  to  pass  upon  the 
validity  of  the  1951  amendment  to  the  Municipal  Court  Act 
in  the  determination  of  this  case.' 

With  respect  to  the  forms  of  verdict,  it  is 
clear  that  the  jury  intended  to  find  defendant  guilty 
and  that  they  were  confused  by  the  blank  forms  of  verdict 
set  forth  in  the  instructions  to  them.  We  have  observed 
that  on  a  number  of  occasions  juries  have  been  misled 
in  this  manner,  and  we  believe  that  these  forms  of 
instruction  ought  to  be  dispensed  with.   It  is  the 
intention  of  the  jury  which  is  decisive,  and  there  is 
no  doubt  whatever  that  they  intended  to  decide  for 
plaintiffs.   People  v.  Moretti.  hl^   111.  398.  That 
part  of  the  verdict  of  the  jury  referring  to  the  assess- 
ment of  damages  is  entirely  surplusage.  Under  the  law 
the  court  is  charged  with  that  duty  and  the  court  proper- 
ly undertook  to  assess  the  damages. 

We  have  not  discussed  the  other  points  raised 
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by  defendant,  but  we  consider  them  to  be  without  merit. 
We  think  there  was  considerable  merit  In  plaintiffs' 
motion  to  dismiss  the  appeal,  but  as  we  have  considered 
the  case  on  the  briefs,  the  motion  Is  hereby  denied. 

Appellant  says  that  he  did  not  think  it  necessary 
to  provide  a  transcript  of  evidence  of  what  occurred  at  the 
time  the  court  entered  its  judgment  and  that  if  it  should 
appear  to  the  appellees  that  such  a  transcript  was  necessary, 
he  could  provide  it.   It  is  not  for  the  appellant  to  offer 
a  scanty  record  to  this  court  and  thereby  put  the  burden  of 
filing  an  additional  abstract  upon  the  appellee.   It  is 
obvious  that  at  the  time  the  court  entered  its  finding  for 
$999  plus  attorneys'  fees  in  the  amount  of  $333,  something 
was  said  and  done  which  could  have  enlightened  us  on  these 
proceedings.  For  example.  It  appears  that  the  motion  for  a 
new  trial  was  withdrawn.  While  the  act  in  question  provides 
for  attorneys'  fees,  it  does  not  provide  for  them  as  a  part 
of  the  costs.  We  are  of  the  opinion  that  the  allowance  of 
attorneys'  fees  in  addition  to  the  amount  of  the  judgment 
should  not  have  been  made . 

Judgment  of  the  Municipal  court  is  reversed  and  judg- 
ment Is  entered  here  in  favor  of  plaintiffs  for  $999  and  costs. 

Judgment  of  Municipal  Court  reversed 
and  judgment  for  plaintiffs  for  $999 
and  costs. 

Tuohy  and  Robson,  JJ.,  concur. 
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MILDRED  E.  MAGILL,  executrix 

of  the  last  will  of  CLARK 

R.  W.  MAGILL,  M.D.,  deceased, 

Appellee, 

V, 

PAUL  P.  GEORGE, 


APPEAL  FROM  SUPERIOR 
COURT,  COOK  COUNTY. 


1      I.A. 


rv?' 


Appellant. 
MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 

COU'RT . 

This  is  an  appeal  after  retrial  of  a  case  in  which 
this  court  reversed  a  judgment  for  the  defendant.  Magill 
V.  George.  3^7  111.  App ,  6.  Plaintiff  as  executrix  of  the 
estate  of  Dr.  Clark  R.  W.  Magill,  deceased,  filed  her  action 
against  the  defendant,  Paul  P.  George,  for  damages  for  the 
death  of  the  decedent.  The  accident  occurred  shortly  after 
midnight  on  May  30,  19^8,  when  an 'automobile  of  the  decedent 
eastbound  on  Washington  boulevard  was  Involved  In  a  collision 
with  the  automobile  of  the  defendant  which  was  being  operated 
in  a  southerly  direction  on  Lorel  avenue.   It  is  not  necessary 
to  set  forth  all  of  the  facts  in  that  a  detailed  statement 
of  them  are  set  forth  in  the  previous  case  and  for  the 
purpose  of  this  decision  the  facts  may  be  considered  to  be 
substantially  the  same . 

Defendant  contends  that  the  giving  of  the  follow- 
ing peremptory  instruction  for  the  plaintiff  was  reversible 

error : 

"The  Court  instructs  you  that  if  you  believe 
from  a  preponderance  of  the  evidence,  under  the 
instructions  of  the  Court,  that  Paul  P.  George, 
defendant,  on  the  occasion  in  question,  was  guilty 
of  negligence  in  the  management  and  operation  of 
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hls  automobile,  as  charged  In  the  plaintiff's  complaint 
and  if  you  further  believe  from  a  preponderance  of  the 
evidence  that  such  negligence,  if  any,  caused  or  proxi- 
mately contributed  to  cause  the  injury  and  death  com- 
plained of  by  the  plaintiff  in  this  case,  and  that  the 
decedent  was  at  and  before  the  happening  of  said  accident 
in  the  exercise  of  ordinary  care  for  his  own  safety,  then 
you  should  find  the  defendant,  Paul  P.  George,  guilty." 

This  peremptory  instruction  provided  that  if  the 
jury  find  "George, ..guilty  of  negligence,. »as  charged  in 
the  complaint,"  their  verdict  should  be  "guilty."  An 
examination  of  the  complaint  shows  that  seven  specific 
charges  of  negligence  are  made.  There  is  no  general 
charge.  We  have  examined  the  other  instructions  and  find 
none  that  advises  the  jury  as  to  what  acts  of  negligence 
were  charged  in  the  complaint.  There  are  instructions 
that  advise  the  jury  as  to  three  of  the  charges  of  negli- 
gence but  none  as  to  the  other  four. 

In  the  recent  case  of  Slgna  v.  Allurl.  351  111. 

App,  11,  this  court  traced  the  practice  of  embodying  the 

allegations  of  a  complaint  in  an  instruction.  We  stated 

on  page  17s 

"It  has  long  been  the  rule  In  this  State  that 
recovery  can  be  had  only  on  the  negligence  charged  in 
the  complaint.  Herring  v.  Chicago  &  A.  R.  R.  Co..  299 
111.  21M-,  217;  Both  V.  Colllnsy  339  111.  App.  ^37.  ^^0. 
So,  too,  it  has  been  held  error  to  instruct  the  jury 
with  reference  to  negligence  'alleged  in  the  complaint' 
In  the  absence  of  other  or  further  instruction  pointing 
out  the  negligence  charged.   Laughlin  v.  Hopkinson,  292 
111.  80;   Krieger  v.  Aurora.  E.  &   C.  R.  Co..  2^^+2~lll, 
5^^;  Schlauder  v.  Chicago  &  Southern  Traction  Co.,  253  111. 
15^;  Bernier".  Illinois  Cent.  R.  Co..  296  111.  ^+6^; 
Lerette"v.  Director  General.  306  111.  3^+8.  These  cases 
clearly  disapprove  of  the  practice  of  referring  to  the 
complaint  in  an  instruction,  in  the  absence  of  clarifi- 
cation as  to  what  factual  matters  are  charged  in  the 
complaint,  notwithstanding  statements  to  the  contrary 


.^^■|~       ■■     .'■•  or; -i;;  r  !!:.,:•  n    :i">v'.    .?-.;i;^    Viin'u^i:  > 


^  >  .  .  *  .  , 

,'':li'f     ■■■'     .    '.     ;'''y 


.11     •.",'•.  '•'  ."•   '.     .'.'.'•]   ; 


■(    •-.  rr  + 


i: 


■■■■  ;  l-v,'    "!,..   c:^-..  ^  ■  . 


1    .■>: 


,\>  r  .  I-    >,■  ! 


'  *      *       \.         ...... 

<!\:.r\.?t''::X    ;i.t,rv.' 


■:  •,:.  ■^  -I 


-3- 

in  a  few  earlier  cases.   (Ohio  &   M.  Hy.  Co.  v.  Porter, 
92  111.  ^37;   West  Chicago  St.  Rt  Co.  v.  T.1  eserowltz. 
197  111.  607,  610^  and  James  S.  Kirk  ^   Co.  v.  Ja.lko. 
221+  111.  338,  3^2." 

And  on  page  19  the  following  statement  Is  made: 

"Inaseuch  as  It  appears  from  these  decisions  that 
the  negligence  to  be  proved  in  a  given  case  must  be  that 
alleged  in  the  complaint  and  that  the  jury  has  no  right 
to  speculate  as  to  any  other  negligence,  and  inasmuch 
as  it  further  appears  that  the  negligence  alleged  in 
the  complaint  may  not  be  determined  by  the  jury  from 
an  inspection  of  the  pleadings  themselves  nor  from  an 
instruction  embodying  in  toto  the  allegations  of  such 
pleadings,  the  question  arises  as  to  how  the  jury  may 
be  made  acquainted  with  the  issues.  The  safe  and  proper 
rule,  as  set  forth  in  a  long  line  of  cases  *  *  *  (cases 
cited)  is  for  the  court  to  inform  the  jury  in  a  clear 
and  concise  manner  of  the  Issues  raised  by  the  pleadings. 
This  should  be  accomplished  by  a  summary  of  the  plead- 
ings, succinctly  stated  without  repetition  and  without 
undue  emphasis." 

We  believe  that  this  case  makes  it  very  clear  what 
in  the  opinion  of  this  court  the  practice  should  be  on 
Instructions  of  this  type.  It  is  important  that  the  jury 
should  be  informed  of  the  charges  made  in  the  complaint 
but  the  forensic  and  repetitious  language  of  the  complaint 
should  not  be  used  for  that  purpose.  It  should  be  done, 
as  we  stated,  as  briefly  and  concisely  as  will  permit, 
bearing  in  mind  that  it  is  the  judge  and  not  the  lawyer 
who  will  be  stating  the  matter  to  the  jury. 

An  examination  of  all  of  plaintiff's  instructions 
reveals  no  instruction  that  briefly  and  concisely  informs 
the  jury  of  the  issues  raised  by  the  pleadings.   In  two 
cases,  Herring  v.  C.  &  A.  R.  R.  Co..  299  HI.  21»+,  and 
Kanousis  v.  Lasham  Cartage  Co..  332  111.  App .  525,  one 
of  which  was  not  cited  in  S1 ^na  v.  Alluri.  the  type  of 
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peremptory  instruction  involved  in  the  instant  case  was 
the  sole  ground  of  reversal. 

It  is  regrettable,  indeed,  to  have  to  reverse  this 
case  for  a  second  time.  We  are<j  however,  offered  no  alter- 
native in  view  of  the  rulings  of  our  court.  We  have 
examined  the  other  contentions  of  defendant  for  reversal 
and  find  no  merit  in  them.  The  judgment  of  the  trial 
court  is  reversed  and  the  cause  remanded  with  directions 
to  grant  the  defendant  a  new  trial. 

Judgment  reversed  and  cause  remanded 
with  directions, 

Schwartz,  P.  J.,  and  Tuohy,  J,,  concur. 
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KILDRID  E.   MAGILL,    as  Executrix 

of  the  Last  Will  and  Testament 

of   CLAF.K  R.   W.    MAGILL,   M.D., 

deceased, 

Appellee, 

PAUL  P.   GEORGE, 


\ 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY. 
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Appellant 
ON  REHEARING.     \ 
MR.  JUSTICE  ROBSON  DELIVF.RED  THE  OPINION  OF  THE 

COURT. 

In  the  petition  for  rehearing,  plaintiff  has  failed 
to  interpret  correctly  Signa  v.  Alluri.  351  111.  App .  11. 
In  that  case,  we  said  specifically  that  the  courts  of 
this  state  have  disapproved  of  the  practice  of  referring 
to  the  complaint  in  an  instruction,  in  the  absence  of 
clarification  as  to  what  factual  matters  were  charged 
in  the  complaint.   It  followed  from  this  that  the  courts 
approved  of  the  principle  of  having  the  jury  advised  of 
the  issues  that  were  made  by  the  pleadings.   It  disapproved 
of  the  practice  of  using  this  as  a  basis  for  having  the 
court  recite  the  complaint  to  the  jury  in  an  instruction 
which  contained  all  the  rhetorical  and  argumentative 
language  included  in  a  complaint.  We  concluded,  therefore, 
that  in  the  trial  of  personal  injury  cases,  it  was  desirable 
that  a  surmary  of  the  issues  made  by  the  pleadings  should 
be  succinctly  given  to  the  jury.  We  did  not  say  this  was 
vital  to  a  proper  trial  of  the  case.   If,  however,  an  in- 
struction such  as  was  given  in  this  case  referred  generally 
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to  charges  in  the  complaint,  then  those  charges  must  be 
summarized  in  the  manner  approved  by  Signa  v.  Alluri,  supra , 
That  was  not  done  in  this  case. 

Rehearing  denied. 

Schwartz,  P.  J.,  and  Tuohy,  J.,  concur. 


c 


.  m  o :': 


"'^"''  ni 


'■■■    0   :  r    ,■■  ?■     '. 


■     f  ■ 


^6119 

JOSEPH  HUTTON, 

V. 


Appellee, 


APPEAL  FROM  SUPERIOR  COURT, 
COOK  COUNTY.. 
\      1     i  «ri»  >i  /W  /W 


MORGAN  PACKING  COMPANY, 
a  corporation, 

Appellant. 

MR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Plaintiff  sued  in  the  Superior  Court  of  Cook 
County  for  personal  Injuries  alleged  to  have  been  sus- 
tained by  him  through  the  negligence  of  defendant.  From 
a  judgment  on  a  jury's  verdict  for  $13,000  defendant 

appeals. 

Defendant  complains  (1)  that  plaintiff  failed 
to  prove  defendant  guilty  of  negligence;  (2)  that  proper 
evidence  on  behalf  of  defendant  was  excluded  and  improper 
evidence  on  behalf  of  plaintiff  admitted;  (3)  that  the 
verdict  was  excessive  and  that  there  was  error  in  certain 

instructions. 

There  was  evidence  in  the  case  tending  to  prove 
the  following  facts:  On  March  20,  19^9  plaintiff  was  a 
passenger  in  the  automobile  of  one  John  F.  Curtis,  plain- 
tiff and  his  wife  having  been  guests  at  Curtis'  mother's 
home  in  Aurora,  Illinois  and  were  returning  to  Chicago 
at  the  time  of  the  accident.   Plaintiff  was  sitting  on 
the  left  side  in  the  rear  seat  of  the  automobile,  and  at 
an  intersection  in  the  City  of  Chicago  the  Curtis  car  came 
to  a  stop  and  while  at  a  standstill  was  struck  from  the 
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rear  by  defendant's  truck.  The  Impact  threw  plaintiff 

forward,  onto  his  knees.  He  testified  that  he  had  a 

pain  on  the  right  side  of  his  neck  following  the  collision, 

and  there  Is  considerable  testimony  as  to  his  Injuries, 

which  will  be  considered  later. 

There  is   strong  corroboration  on  the  part  of 
several  witnesses  to  support  plaintiff's  theory  of  this 
accident.  As  a  matter  of  fact  defendant  does  not  contest 
It,  but  maintains  that  as  defendant's  driver  approached 
the  scene  of  the  accident,  following  the  Buick  car  in 
which  plaintiff  was  riding,  as  testified  to  by  the  driver, 
another  car  "Jumped  in,  in  front  of  me."  This,  he  main- 
tains, caused  him  to  crash  into  the  rear  of  the  Buick, 
Accepting  the  driver's  testimony  as  to  the  unexpected 
appearance  of  another  car  as  true,  even  though  lincorrob- 
orated,  there  still  remained  a  question  of  fact  as  to 
whether  or  not  he  did  not  have  opportunity  to  stop  before 
crashing  into  the  Buick  car  ahead.  The  undisputed  evidence 
is  that  the  Buick  car  was  struck  with  such  force  that  $^80 
worth  of  damage  was  catised.  We  do  not  agree  that  there  was 
no  evidence  to  support  plaintiff's  theory  or  that  the  jury's 
verdict  in  this  respect  was  against  the  manifest  weight  ©f 
the  evidence. 

Defendant  complains  that  he  was  unduly  restricted 
in  questioning  police  officers  concerning  the  contents  of 
a  police  report.  The  trial  court  apparently  was  of  the 
opinion  that  the  type  of  questioning  indulged  in  was  for 
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the  purpose  of  getting  before  the  Jury  the  content  of  the 
police  report.  From  our  examination  of  the  evidence  we 
are  unable  to  say  that  the  trial  court  abused  his  discretion, 
In  any  event,  after  the  trial  court  had  advised  the  defend- 
ant to  proceed  no  further  with  this  examination,  no  offer 
of  proof  was  made  and  there  Is  nothing  before  us  to  review 
in  this  connection o 

Defendant  complains  of  the  question  permitted  to 
be  asked  the  driver  for  the  defendant  company,  and  answer, 
as  to  how  many  trucks  the  defendant  was  operating  at  the 
time  of  the  accident,  the  answer  being  "around  200."  The 
question  asked  was  preliminary  for  the  purpose  of  ascer- 
taining the  truck  driver's  skill  and  experience  in  operating 
various  types  of  trucks.  While  the  answer  might  properly 
have  been  stricken,  we  feel  that  permitting  it  to  stand 
was  a  matter  of  slight  consequence  and  not  such  an  abuse 
of  the  trial  court's  discretion  as  to  constitute  reversible 
error. 

Complaint  is  made  as  to  the  amount  of  the  verdict. 
The  evidence  shows  that  prior  to  the  accident  in  question 
plaintiff  had  suffered  from  some  arthritis  in  the  hands, 
although  he  contends  that  prior  to  the  accident  he  was  in 
good  health  otherwise,  weighed  18^  pounds,  that  after  the 
accident  he  was  in  constant  pain,  was  nervous,  unable  to 
sleep  regularly,  and  that  his  weight  at  the  time  of  the 
trial  was  16*+  pounds.  Dr.  Theodore  Fox,  an  orthopedic 
surgeon,  testified  that  he  saw  plaintiff  periodically  from 
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May,  19^9  to  March,  1952;  that  on  his  first  examination  he 

found  a  limitation  of  motion  of  the  cervical  spine  associated 

with  pain  In  that  region;  that  plaintiff  had  a  spasm  In  the 

trapezius  muscle  which  was  the  result  of  injury,  and  found 

muscle  spasm  in  the  right  shoulder,  with  numbness  over  the 

shoulder  on  the  right  side.  Dr.  Michael  I.  Reiffel  testified 

plaintiff 
that  he  took  x-rays  and  examlned/ln  April  of  1950  and  found 

substantially  the  same  conditions  as  those  described  by  Dr. 
Fox,  and  he  diagnosed  plaintiff's  injuriss  as  a  compression  of 
the  fourth  and  fifth  lumbar  cervical  inter  vertebrae  disc  re- 
sulting in  nerve  involvement,  affecting  the  cervical  nerve 
roots  which  are  brachial  plexes,  which  enerrates  the  shoulders 
and  arms.  He  testified  that  there  could  be  causal  connection 
between  the  accident  and  the  Injury  and  that  the  condition 
was  permanent.  A  third  doctor,  Dr.  I,  Joseph  Speigel,  sub- 
stantially corroborated  the  other  two  doctors. 

On  behalf  of  the  defendant.  Dr.  Horace  Turner  was 
the  only  medical  witness,  and  he  testified  that  he  found  no 
pathology  except  that  due  to  arthritis.  He  defined  the 
narrowed  disc  spaces  on  the  vertebrae  as  due  to  the  arthritic 
condition,  and  testified  that  there  was  no  pathology  in  the 
area  due  to  trauma. 

The  extent  of  the  injuries  here  was  a  matter  for 
medical  determination  (Behles  v.  Chicago  Transit  Authority. 
3^6  111.  App.  220).  This  medical  testimony  was  conflicting. 
The  jury  apparently  believed  the  medical  testimony  of  plain- 
tiff. That  being  so,  we  are  unable  to  say  that  $13,000  is 
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excesslve  for  the  injuries  described,,  nor  can  we  say  that 

the  finding  in  this  respect  is  against  the  manifest  weight 
•f  the  evidence,. 

We  have  carefully  examined  the  two  instructions 
complained  of  and  we  find  no  error  in  either  of  them,. 

The  judgment  of  the  Superior  Court  of  Cook 

County  is  affirmed.. 

Judgment  affirmed, 

Schwartz,.  P..  J.,  and  Robson,  J.,,  concur,. 
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HALVDAN  REINHOLDT,  etc.,  et  p1., 
Plaintiffs  below, 

HARRY  S.  POSNER, 

Petitioner  below, 
Appellee 


V. 


CARL   C.    MOBRICH, 

Defendant   belovr, 
Appellant 

ARTHUR  S.    GOMBERG, 


k 


) 

) 

)    APPEAL  FROM 

) 

)  SUPERIOR  COURT 

) 

)  COOK  COUNTY 

) 
) 


.acl 


Intervening  Petitioner,   )  t  ^     T  fis    9  9 
Appellpnt         )  I*   Jfc    JLai-xft  ^^ 


MR.  JUSTICE  TUOHY  DELIVERED  TH^  OPINION  OF  THE  COURT. 


This  appeal  arises  out  of  the  following  facts: 
Petitioner  Harry  Posner,  an  attorney,  was  engaged  to 
represent  Halvdan  Reinholdt,  administrator  of  the 
estate  of  Nils  Nilsen,  in  an  action  for  wrongful 
death,   Nilsen  vras  injured  in  an  automobile  accident 
on  November  11,  1950,  and  on  November  22,  1950  died 
as  a  result  of  those  injuries,   Reinholdt  was  a  cousin 
of  decedent.   Upon  filing  suit  Posner  served  notice 
of  attorney's  lien.   On  December  8,  1950  Maurine  Nilsen, 
a  daughter  of  the  decedent,  attained  her  majority  and, 
represented  by  intervening  petitioner,  attorney  Arthur 
C-omberg,  filed  petition  for  letters  of  administrr-tion 
in  lieu  of  those  issued  to  her  father's  cousin,  Halvdan 
Reinholdt.   The  Probate  Court  denied  the  petition.   An 
appeal  was  taken  to  the  Circuit  Court  of  Cook  County, 
which  revoked  the  letters  theretofore  issued  to  Halvdan 
Reinholdt.   Shortly  after,  the  death  claim  was  settled 
for  $3,500.   The  Probate  Court  approved  the  settlement 


c 


and  awarded  a  fee  of  2S%,    or  $875.00,  to  Arthur  S.  Gom'berg,  vrho 

handled  the  settlement.   On  September  30,  1952  Posner,  the 

supplanted  attorney,  presented  his  petition  for  fees.   After 

hearing  in  the  Superior  Court,  judgment  was  entered  for 

petitioner  Posner  against  resiDondents  (defendants  in  the  action 

for  wrongful  death).   Respondent  Carl  C.  Mobrich  and  intervening 

petitioner  Gomberg,  who  had  indemnified  defendant's  insurance 

carrier  against  liability  for  additional  fees,  prosecute  this 

appeal. 

Appellants  urge  that  the  notice  to  enforce  the  attorney's 

lien  was  defective.   On  September  25,  1952,  Posner  served  notice 

that  on  September  30,  1952  he  would  ask  leave  to  file  his 

petition  for  adjudication  of  fees.   Thereafter  the  petition  was 

ordered  filed  and  hearing  set  for  October  19,  1952.   Appellants 

contend  that  five  full  days  are  required  by  statute  to  intervene 

between  the  notice  of  filing  and  the  filing  of  the  petition. 

They  cite  111.  Rev.  Stat.  chap.  13,  par.  1^4-,  the  pertinent  portion 

of  which   is   as  follows: 

it-H-  *  •«■  On  petition  filed  by  such  Attorneys  or  their 
clients  any  court  of  competent  jurisdiction  shall,  on  not 
less  than  five  days'  notice  to  the  adv^^rse  rsarty, 
adjudicate  the  rights  of  the  parties  and  enforce  such  lien 
in  term  time  or  vacation." 

The  abstract  shovrs  that  the  notice  was  placed  in  the  mail  at  5:00 

p.m.  on  September  25th,  which  would  mean  only  four  days  intervened 

between  the  recei-ot  of  the  notice  and  the  filing  of  the  petition. 

However,  inasmuch  se   the  petition  was  not  heard  until  the 

following  January,  some  four  months  intervened  between  the  notice 

to  the  adverse  party  and  the  adjudication  of  the  rights  of  the 

parties.   The  purpose  of  the  statute  was  to  give  the  party 

notified  pt  least  five  days  prior  to  the  adjudication  in  which 
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to  preppre  for  the  hearing.   ¥e  conclude  that  the  terms  of  the 
statute  h.^ve  been  met,  and  furthermore  no  objection  to  the  notice 
having  been  made  belovr,  we  consider  any  defect  therein  Xirpived. 

Appellants  further  contend  thpt  petitioner  was  guilty 
of  Ipck  of  diligence  in  prosecuting  this  clpim  for  fees  inasmuch 
as  some  eight  months  intervened  between  the  dismissal  of  the 
l^x^rsuit  and  the  presentation  of  the  petition  for  fees.   They 
apparently  take  the  position  thrt  the  petition  for  f^es  must  be 
filed  prior  to  the  dismissal  of  the  suit.   No  authority  for  such 
proposition  has  been  cited.  \'Ie   think  the  law  of  this  State  is 
to  the  contrary.  In  Standidge  v.  Chgo .  Rys.  Co.  ,  25^4-  111.  52^, 
petition  for  the  enforcement  of  the  attorney's  lien  was  filed 
after  the  dismissal  of  the  original  suit. 

In  the  instant  case  petitioner  had  a  valid  agreement 
to  represent  the  administrator.   The  coming  of  age  of  the 
decedent's  daughter  undoubtedly  influenced  the  court  in  revoking 
the  letters  issued  to  th^^  former  administrator.   No  criticism  of 
the  petitioner's  representation  of  that  administrator  appears  in 
this  record.   For  the  services  performed  while  acting  as  attorney 
for  the  administrator  in  good  faith,  petitioner  was  entitled  to 
compensation.   Bennett  v.  C.  &  E.  I.  Ry.  Co,,  327  HI.  App.  76. 
It  appears  here  that  petitioner  had  a  valid  contract  for  one- 
third  of  the  amount  to  be  recovered  by  suit  or  settlement.   It 
further  appears  that  a   valid  attorney's  lien  for  that  amount  was 
perfected.   The  trial  court,  taking  into  consideration  the  fact 
that  the  settlement  vras  worked  out  by  a  second  attorney  who 
represented,  th''  successor  administrator,  concluded  that  the  estate 
should  not  be  burdened  with  double  expense,  and,  apparently 


influenced  by  such  considerations,  plloved  the  petitioner  hnlf 
of  the  amount  called  for  by  hie  lien.   No  cross-arjpeal  h?s  been 
tflken  or  cross-error  hpp  been  pssigned  by  petitioner  on  the 
question  of  this  pmount.   Accordingly  the  Judgment  of  the 
Sup-^rior  Court  of  Cook  County  is  pffirraed. 

JUDGMENT  AFFIRMED. 


Schwprtz,  P.J.,  pnd  Robson,  J.,  concur. 
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HARRY   LIP TON, 


Appellee, 


PENNSYLVANIA  RUBBER  COMPAl^IY,    a 
corporation. 

Appellant. 


APPEAL  FPDM 

CIRCUIT  COURT, 
COOK  COUNTY. 
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MR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT. 

Plaintiff  sued  to  recover  commissions  in  the  sum  of 
14,350.78,  claimed  to  be  due  under  a  contract  of  employment 
as  a  salesman  for  the  year  1946.   Defendant  filed  an  answer 
and  counterclaim  in  the  sum  of  ^1,247,73  for  merchandise 
sold  and  delivered  to  plaintiff.   Upon  plaintiff's  motion 
for  summary  Judgment  and  a  hearing  thereon,  the  court  entered 
a  partial  summary  judgment  for  plaintiff  in  the  sum  of 
$2,885.17  and  ordered  a  trial  as  to  the  balance  of  plaintiff's 
claim.   Upon  appeal  from  said  Judgment,  this  Court  (340  111, 
App.  420)  reversed  the  Judgment  and  remanded  the  cause  for 
a  hearing  upon  the  merits,  upon  the  ground  that  the  opposition 
to  the  motion  for  summary  Judgment  presented  a  triable  issue 
of  fact. 

Thereafter,  the  mandate  of  this  Court  was  filed,  and 
a  trial  was  had  with  a  Jury  upon  the  issues  presented  by  the 
complaint,  the  answer  of  the  defendant  and  its  counterclaim. 
The  Jury  found  for  the  plaintiff  and  assessed  damages  In 
the  sum  of  $4,063,  and  also  returned  a  verdict  in  favor  of 
the  defendant  upon  the  counterclaim  and  assessed  its  damages 
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m  the  Bum  of  $1,247.73.   Two  Judgments  were  entered  by  the 
trial  court,  one  for  the  plaintiff  and  one  for  the  defendant, 
Instead  of  one  judgment  for  the  amount  of  the  verdict  for 
plaintiff,  less  the  amount  of  the  verdict  for  defendant. 

The  evidence  discloses  the  following  facts:   Plain- 
tiff sold  automobile  tires  and  kindred  products  for  defendant 
from  1942  to  1947;  that  there  was  sold  in  his  territory, 
during  the  year  19^6,  ^;:482,026.09  In  defendant's  merchandisej 
that  during  the  year  he  was  paid  his  salary  of  aS3.600  In 
semimonthly  payments  of  $150,  expenses  of  |2,100,  and  a  net 
bonus  of  $1,718.82;  that  he  claims  that  under  the  written 
agreement  governing  his  compensation,  he  vae   entitled  to  an 
additional  $4,350.78,  the  amount  in  controversy;  that  under 
defendant's  1946  compensation  plan,  plaintiff  was  entitled 
to  his  base  salary  and  expenses,  lOf.  of  his  annual  salary 
as  a  fixed  bonus  for  reaching  his  base  dollar  quota  of 
merchandise,  and  additional  bonuses  of  2-1/2/^  of  the  first 
Sk30,000  sold  In  excess  of  the  base  and  3%   on  all  additional 
merchandise  sold;  that  plaintiff  was  to  be  credited  with  all 
merchandise  sold  in  Cools  County,  Illinois,  and  Late  County, 
Indiana,  his  territory;  that  in  June,  1946,  defendant  wrote 
plaintiff  that  he  would  recall  conferences  in  previous 
February  and  March  when  he  was  advised  that  defendant  was 
not  sure  how  the  1946  compensation  plan  would  operate;  that 
It  had  come  to  the  conclusion  that  the  plan  would  have  to 
be  revised  effective  July  1,  19^6;  that  it  had  become 
necessary  to  establish  a  celling  on  the  "dollar  amount  of 
oommlsslonable  merchandise"  In  each  territory  to  obviate  any 
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Inequalltles  among  salesmen;  that  celling  upon  merchandise 

sold  by  plaintiff  for  19^6  was  $337,000;  that  It  hoped  no 
further  revision  would  be  necessary  and  asked  plaintiff  to 
acknowledge  receipt  of  the  letter  and  his  agreement  to  con- 
tinue employment  under  the  revision  by  signing  and  returning 
the  letter;  that  at  the  bottom  of  the  letter  was  the  notation, 
"The  foregoing  la  hereby  agreed  to";  and  that  this  notation 
waa  dated  June  Zk,   19^6,  and  signed  by  plaintiff. 

It  further  appears  that  defendant's  manager  on 
January  2,  1946,  told  plaintiff,  "The  company  Is  satisfied 
with  your  record  and  we  want  you  to  stay  with  us  for  the 
year  1946,  we  have  a  new  compensation  plan  for  the  year  1946 
covering  you  and  other  salesmen";  that  plaintiff  had  been 
with  defendant  four  years  at  that  time,  and  each  year  a 
different  compensation  plan  had  been  In  effect;  that  when 
plaintiff  was  given  the  written  compensation  plan,  he  told 
the  manager,  "I  am  very  satisfied  with  this  plan  and  am 
happy  to  accept  and  work  under  It  for  the  year  1946";  that 
on  January  2,  194?,  defendant  gave  plaintiff  a  detailed 
statement  of  his  account,  setting  forth  the  amount  of  his 
sales  and  the  amount  of  commission  computed  by  defendant, 
and  after  deduction  for  withholding  tax  and  other  deductions 
it  showed  a  balance  due  plaintiff  of  $1,718.82,  for  which  a 
check  was  iseued  by  defendant,  received  by  plaintiff  and 
deposited  by  him.  However,  the  evidence  further  shows  that 
at  the  time  plaintiff  received  this  check,  he  stated  that 
he  thought  he  was  entitled  to  more  commissions,  due  to  the 
fact  that  his  sales  were  so  high. 
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The  primary  question  presented  on  this  appeal  Is 
whether  the  memorandum  of  June  20,  1946,  which  plaintiff 
accepted  in  writing,  was  a  modification  of  the  compensation 
plan  previously  entered  into  for  the  year  19^6,  We  thinic 
the  evidence  clearly  eatablishee  a  contract  for  the  year 
1946  that  was  not  terminable  at  will.  The  memorandum  of 
June  20,  1946,  prepared  by  defendant,  and  which  should  be 
construed  most  strongly  against  it  (Cedar  Park  Cemetery 
Ass'n  V.  Village  of  Calumet  Park,  398  111.  324,  333; 
Knowles  Foundry  &  Machine  Co.  v.  National  Plate  Glass  Co., 
301  111.  App.  128,  167),  did  not  limit  the  bonus  payment  for 
the  year  1946.   Had  the  parties  intended  to  fix  the  limit 
for  the  bonus  commission  to  be  paid  for  the  year  1946,  they 
could  readily  have  expressed  in  simple  language  such  intention 
in  the  memorandum  of  June  20,  19^6. 

It  appears  clearly  from  the  evidence  that  during  the 
period  prior  to  1946,  there  was  difficulty  in  supplying  the 
merchandise  to  cover  the  sales  made.   The  allocation  of 
merchandise  to  the  territories  of  some  salesmen  was  greater 
than  to  the  territories  of  the  others.   To  prevent  such  in- 
equality in  the  distribution  of  the  merchandise  for  the  year 
1946,  defendant  fixed  a  quota  of  merchandise  for  plaintiff's 
territory.   Such  a  quota,  in  itself,  did  not  modify  the  bonus 
commission  on  the  merchandise  actually  sold  by  plaintiff 
for  the  year  1946.   The  amount  of  merchandise  sold  by  plain- 
tiff in  his  territory  for  the  year  1946  is  undisputed.   We 
cannot  say  that  the  verdict  of  the  Jury  is  against  the  mani- 
fest weight  of  the  evidence. 
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"^     There  was  no  cross-appeal  from  the  Judgment  on  the 

counterclaim.   It  would  have  been  more  appropriate  had  the 

court  entered  a  Judgment  upon  the  verdict  of  the  Jury  for 

12,815.27,  which  18  all,  upon  both  verdicts  of  the  Jury, 

plaintiff  is  entitled  to  recover.   We  so  held  in  Apex  Kiotor. 

Fuel  Oo.  V.  Stiglitz.  3^8  111.  App.  123.   ^e  execution  to 

be  issued  in  favor  of  plaintiff  should  be  for  the  sum  of 

$2,815.27  plus  costs.   The  Circuit  Court  should  order  the 

Judgment  on  the  counterclaim  satisfied  of  record. 

Defendant  argues  that  the  receipt  of  the  statement 

and  the  acceptance  of  the  check  by  plaintiff  constituted 

accord  and  satisfaction.   In  Hennecke.  v.  WarE,  3^7  HI.  App. 

1+25,  we  restated  the  rule  in  Qbermeyer  v.  Wisconsin  Dairy. 

Farms  Co.,  199  HI.  App.  568,  570,  and  cases  there  cited; 

"It  has  been  held  many  times  that  to  constitute  an 
accord  and  satisfaction  there  must  be  an  honest 
dispute  between  the  parties,  a  tender  with  the 
explicit  understanding  of  both  parties  that  it  was 
in  full  payment  of  all  demands,  and  an  acceptance 
by  the  creditor  with  the  understanding  that  the 
tender  is  accepted  in  full  payment.  Farmers  and 
Mechanics  Life  Ass'n  v.  Caine,  224  111.  606; 
Snow  V.  .^leshelmer,  220  111.  109;  Western  Union 
rT'Co.  v.  Smith,  75  111.  ^96  *  *  *." 

The  evidence  in  the  instant  case  does  not  establish 

accord  and  satisfaction. 

We  find  no  reversible  error  in  the  refusal  of  the 
court  to  give  the  instructions  tendered  by  defendant  on  the 
question  of  accord  and  satisfaction.   The  instruction  given 
on  behalf  of  plaintiff  correctly  stated  the  law  in  respect 

to  It. 

The  judgment  is  affirmed.       ^pir^eD. 

KILEY  AND  LEWE,  JJ.  CONCUR. 
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Term  No.   53-0-14. 


Agenda  No.    11 


ANDREW  WATTS, 


Pla  intif  f  -  Appe  lie  e , 


„v- 


STAUNTON  LUMBER  COMPANY, 
INCORPORATED!, 

Defendant-Appellant. 


Appeal  from  the 
County  Court  of 
St.  Clair  County, 
Illinois. 


BARDENS,     J. 
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This    is    an    action    by    the    owner    of    a    parked 
vehicle    again  r,  t    the    defendant    lumber    company    foi*    property 
damage    resulting    when    defendant's    truck    ran    into    plain- 
tiff's   car.       This    appeal    is    taken   by    defendant    from    a    judg- 
ment   for    plaintiff    rendered    in    the    County    Court    of    St.  Clair 
County    after    a    jury    found    the    issues    for    plaintiff.       Tiniely 
motions    by    the    defendant    for    a    directed    verdict    and    for 
judgment    notv/ithstanding    the    verdict    were    overruled    by 
thetrialcourt. 

Defendant    supplies    sav/dust    to    a    large    packing 
house    which    it    hauls    into    East    St.     Louis    from    saw    mills    in 
neighboring    area.       The    uncontradicted    evidence    is    that 
these    deliveries    are    rri?.  de    only     on    week    days.       The    accident 


occurred    some    time    between    midnight    and    1:00    A.     M.     on 
a    Saturday    morning,     the    truck    being    driven    by    an    em- 
ployee   who    had    been    hired    on    the    previous    day.  The 
driver    was    given    special    authority    to    use    the    truck    from 
8:00    to    12:00    Saturday    morning,     to    load    the    truck    and 
return    it  to    the    yard    for    Monday    delivery    to    the    packing 
house.       On    Friday    evening,     the    truck    was    returned    to 
the    defendant's    yard    at    the    close    of    the    work    day.       How- 
ever,    the    driver    was    given    the    key     to    the    truck    because 
defendant's    manager    did    not    intend    to    be    at    the    yard    at 
8:00    A.     M  .     the    following    morning.       There    was    no    evidence 
as    to    when    the    driver    took    the    truck    from    defendant's 
garage    prior    to    the    accident.       All    of    the    above    facts    were 
established    by    testimony    of    defendant's    manager. 

Plaintiff    bases    its    case    on    the    presumption    of 
agency    arising    from    proof    of    the    defendant's    ownership     of 
the    truck.       HOWARD    v.     AMERSON,     236    111.     App.     587,     593. 
V/hile    the    testimony      of    defendant's    manager    clearly 
legatives    any    such    presumption,     plaintiff    contends    that 
-he    presumption    cannot    be    rebutted    by    this    type    of    self- 
r.  erving    testimony.       However,     it    is    apparent    that    such 
argument    is    concerned    with    the    credibility    of    the    witness 
and    the    weight    to    be    given    his    testimony.       We    have    been 
cited    to    no    authori';y     holding    an    alleged    employer's    or 
principal's    test",  rnony    to    be    incompetent.       Therefore,     the 
defendant's    manager's    testimony    standing    alone    and    un- 
contradicted   con5ii.  itutes    not    only    the    manifest    weight    of 
the    evidence    but    'he    only    evidence    on    the  point    of    agency 


// 


and    unequivocally    refutes    such    relationship.       It    is 
axiomatic    that    liability    of    an    employer    for    the    act    of 
an    employee    must    be    determined    from    a    factual    analysis 
of    whether    the    tortious    act    occurred    within    the    scope    of 
the     employment.       SWANBECK    v.     HUBBARD,     336    111,     App. 
384,     84    N.E.     (2d)     159.       We    find    the    record    barren    of  any 
affirmative    evidence    in    any    way    showing    that    the    driver 
w.as    performing    duties    connected    v/ith    his    employment    at 
thetimeofthecollision. 

We,     therefore,     crsnclude    that    the    Lower    Court 
erred    in    its    ruling    on    defendant's    motion    for    a    directed 
verdict    and    the    judgmejit    entered    below    is    therefore 
reversed. 

Judgment    reversed. 


'^cheiaeman,     P.     J.    and    Culbe>rtson,     J.     concur 


r'ublish    in    abstract    form. 
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General  No..  1Q112 


In  The 

APPSLIAT^  COURT  OF  ILLINOIS 
Second  District, 
Octo"ber  Tprm,  A.  D.  1953. 


SADIS  LS-E  LF.3Ti^R, 

Plaintiff -Appellee , 


Aq;encla  No.    IJL 


vs, 


MONICA  ir.LT7AT0R  COJ'IPANY, 
a  corporation. 

Def  endant-Appe'^  lant . 


Appeal  from  the 
Circuit  Court  of 
Peoria  County, 
Illinois 
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Dove,  J. 

Sadie  Lee  Lester  Brought  this  action  a-alnst  Monica 
Elevator  Company,  a  corporation,  to  recover  damages  sustained 
by  the  plaintiff  v^hich  were  caused  by  .ater  flooding,  the  hase- 
ment  of  her  i.ome.   Trial  .as  had  "  ef  ore  a  Jury,  which  returned 
a  verdict  in  favor  of  the  plaintiff  in  the  sun.  of  .^1275. 00. 
Defendant's  motions  for  a  new  t^_al  and  for  .Judgment  notwith- 
standing the  verdict  «ere  overr^aled  and  Judgment  was  enf^red 
in  favor  of  the  plaintiff  u.oon  the  vprdi  t  of  the  Jury  and 
the  defendant  appeals. 
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The  complaint  alleged  that  the  plaintiff  was  the 

owner  of  certain  descrlhed  prendsed  In  the  Village  of  Monica 
Improved  by  a  residence  where  she  resided:   that  the  defendant 
wa?  the  owner  of  certain  descrllied  preiaiges  upon  which  a  grain  I  | 
elevator  was  located  and  which  was  about  4-00  fe^t  south  of  the 
plaintiff's  property;  that  the  defe'idant  ..as  also  the  owner  of 
a  comrrierclal  building  located  on  its  preml^ies  .'-ibout  100  feet 
east  of  plaintiff's  property;  th^t  ther-e  ?;as  an  undi^r-ground        \ 
tile  drain  known  as  the  "Old  Tile  Drain"  located  under  plaintiff e   ; 
premises  and  which  wa^  connected  with  the  strain  elevator  of  the 
defi-'ndant,  which  under-ground  tile  dr-'-in  had  e^n  const;ructed 
many  years  ago;  th  \t  In  the  year  19^S  defendant  coastructed         | 
another  underground  tile  drain  designated  as  the  "Ne»v  Tile  Drain"  I  ' 
and  that  this  nevj  tile  drain  was  connected  with  the  nomraerclal 
building  of  the  defendant  and  with  the  Old  Tile  Drain;  th-t  early 
In  the  year  1950  the  defendant  connected  the  roof  /.-ater  drainage 
system  of  Its  coromerclal  building  to  a  cistern  ^ocated  upon  Its 
premises  and  also  with  the  overflow  drainage  openin-  from  the 
cistern  to  the  new  tile  drain;  that,  early  in  the  year  1^50  the 
defendant  connected  the  overflow  opening  froro  a  septic  tank 
located  upon  its  premises  to  the  new  tile  drain;  th^t  as  a 
result  of  connecting  said  septic  tank  and  said  overf ow  drainage 
and  said  roof  water  drainap-e  to  the  new  tile  drain  and  the  old 
tile  drain,  water  and  sewage  were  drained  by  the  defendant  through 
fhe  new  tile  drain  and  Into  the  old  tiTe  drain  and  in,  around  and 
under  the  baseiaent  of  the  plaintiff's  house,  which  drainage  caused 
the  walls  and  foundation  of  her  house  to  crack  and  be  otherwise 
damaf-ed;  that  the  defendant's  conduct,  in  connecting  the  new  tile 
drain  with  the  old  tile  drain  was  without  the  ]:>*^ml8slon  or 
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consent  or  a  ;refiment  of  the  plaintiff;  th  t  defendant  had  no 

authority  from  the  plaintiff,  or  from  the  plaintiff's  predecessorB  ff 
In  tlH,e,  to  so  use  the  old  tile  drain  and  that  even  if  (plaintiff 
did  have  a  rl  ;ht  to  so  connect  said  two  drains,  the  manner  of  con- 
necting the  old  and  n^w  tile  drains  was  unlawful  and  in  violation 
of  pip.intlff 's  rl .;hts  and  to  h'^r  damage. 

By  its  answer  the  defendant  admitted  many  of  the 
allegat-ons  of  the  complaint.^lleged,  however,  that  the  con- 
nections which  it  Kade  between  its  hullding'?  and  the  new  tile 
drr.ln  and  the  old  ti^e  drain  ..ere  made  by  virtue  of  a  rl  ht  v,fhich  / 
had  ripennd  into  an  easement  unfler  the  Statute  af  Limitations 
of  the  State  of  iT'lnols  and,  the  ef ore,  that  the  connections 
were  lawful. permissible.   By  its  answer  It  cienif-d  thsfc  the  v;ater 
in  the  plaintiff's  br,.sement  wf-.s  due  to  any  overflowln?;  resulting 
from  the  connection  of  the  t^o  drains  with  its  elevator  building, 
commercial  ■building,  cistern  and  septic  tank,  but  alleged  th -t 
said  water  In  plaintiff's  basement  was  due  to  seepage  resulting 
from  natural  rainfall. 

The  complaint  is  predicated  upon  the  proposition  that 
the  defendant  wa^;  a  trespasser  in  the  use  which  it  made  of  the 
drain  ri;,nning  under  plaintiff's  property,  or  If  not  a  tref^pas^^er, 
that  its  conduct  in  making  the  connections  betj«een  the  two  drains 
and  its  buildings,  cistern  and  septic  tank  were  wvong^^wmc 
resulting  in  damage  to  plaintiff's  property.   The  defense  Is  baaed 
on  the  theory  th  t  the  defendant  possessed  an  easement  to  use  the 
old  tile  drain.   The  defendant  also  contends  th-^' *■  since  the 
plaintiff  failed  to  reply  to  the  allegations  in  its  answer  assert- 
Ing  an  easement,  she  thereby  admlttf:-^  WSkj^he   defendant  had  an 
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easement  to  use  the  olrl.  tile  drain,  and,  therefore,  under  the 
pleadings,  plaintiff  had  no  cause  of  action.   In  our  opinion 
It  was  not  necessary  for  the  plaintiff  to  file  a  re,  ""y  to  the 
answer  Inasc.uch  as  she  alleged  In  her  complaint  that  the  def --irndant 
had  no  right  or  authority  or  agreenent  feo  connect  thp  new  tile 
drain  v/tth  the  old  tile  drain.   This  al"'egatlon  negatives  the 
theory  of  an  e  seraent.   The  parties  trlecl  the  case  i-pon  the 
theory  thnt  the  question  whether  or  not  tihe  def'^ndant,  ha:''-  an 
easement  was  the  issue  to  be  submitted  to  the  Jury  for  determinatlcm 
and  under  the  pleadings  th:t  question  was  properly  left  for  the 
Jury  to  decide.   (Drfaa  v.  Schmidt,  'Af   111.  App.  ^67,  271 . ) 

The  preponderance  of  evidence  dlsc^opes  th-t  crlor  to    \ 
the  time  the  d'^fendant  connected  the  roof  Aater  drainage  system 
of  the  conmerclal  bulldin?  to  the  cistern  and  the  cistern  v/ith 
the  septic  tank  an'"'  the  nea?  tile  drain  and  connected  the  new  tile  \ 
drain  .vith  the  old  tile  drain  in  the  spring  of  195^*  there  had 
been  no  v.ater  or  dampness  of  any  consequence  in  the  plaintiff's 
basement.   The  contention  of  a  pellant  that  the  water  in  plaintiff's 
basement  came  from  rain  falltseeplng  into  the  baeenient  rather 
thaJi  from  the  tile  drain  is  not  sustained  by  the  evidence.   Water 
taMes  and  other  climatological  data  introduced  In  evidence  by 
both  the  plaintiff  and  defendant  sho. ed  conclusively  that  the 
precipitation  in  1951  ^"'is  no  greater,  if  as  great,  the^ri  it  A-as 
in  se^vcral  of  the  years  iwnedlately  proceeding  1951  8-nd  during 
those  years  plaintiff  had  no  -ater  in  her  basement.   The  sxfe^x 
evidence  in  this  record  amply  sup/.orts  the  verdict  of  the  Jury,    .^ 
which  found  list   the  ..ater  in  plaintiff's   seraent  v?a<5  flue  to 
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the  ciralnac^e  connections  made  by  the  defenclant  rather  thn.t  to 
any  abnornial  and  exoeasiire  rainfall  In  the  spring  of  l'^51. 

Slnne  the  defendant  alTegnri  th*- 1  Ir.  had  an  pa  ement 
to  use  the  old  tile  drain,  It  had  the  duty  of  proving  thl^- 
easement  by  the  greater  weight  of  th^-^  evidence.   (Rush  v.  Goiiins, 
366  111.  307,  315.)   The  drain  In  oHestlon  was  an  invisible  under- 
ground tile  and  the  evidence  is  th  t  the  plaintiff  did  not  know 
that  the  drain  ran  under  her  property  at  the  tine  she  purchased 
it.   Since  the  plaintiff  did  not  Imo.  of  its  existen-e,  its  use 
by  the  defends-nt  wa?  made  without  her  Imowledge  and  there  is  no 
proof  by  the  defendant  that  its  use  was  adverse  and  hostlTe  to 
the  plaintiff.   In  I-njrtha  v.  C'Heron,  I7S  H'.  App.  3^7  at  35^, 
the  Court,  in  comiienting  upon  an  underprround  sewer  or  drain  pipe 
said  "But  the  drain  .^lae  underground  and  there  is  no  proof  that 
the  user  was  adverse  or  visible,  open  or  notorious  to  the  plain- 
tiff or  her  immediate  predcessors  in  tffle.   The  authorities 
declare  that  in  such  a  case  of  .^n  in-'lslble  and  un'  nown  drain  no 
prescriptive  title  arises. «   (citin;:  cages)   In  the  instant  -.^•se 
defendant  made  no  effort  to  p^-ove  that  its  use  of  the  old  tHe 
drain  was  adverse  or  hostile  to  the  rights  of  the  plaintiff. 

If  it  be  as  -viaed  that  the  defendant  was  acting  within 
its  rights  in  using  the  old  t  le  drain,  it  does  not  follow  that 
this  right  to  so  use  this  old  drain  could  be  trausfered  to  a 
different  building  and  on  a  different  tra -t  of  land  and  for  diff- 
erent pur  OSes  as  ^^as  done  by  the  defendant  .■Jhen  It  connected  the 
drainage  system  of  the  commercial  bulldi  g,  the  septic  t-nk  and 
the  cistern  with  the  new  tile  drain  and  the  new  tile  drain  .vith 
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the  old  tile  drain.   In  fJlller  v.  'fleingarfc,  5T7  Hi.  T79,  at 
1S3,  the  Court  said:   "The  law  is  ^-ell  settled  th-^t  an  --^R-eraent 
that  is  appurtenant  to  one  lot  or  tra  t  cannot  be  u?.ed  In  oonne'^4- 
lon  with  anoth^'r  lot  or  tra-'t,  sTthou^'h  the  other  lo';  or  tr.^.'-t 
belongs  to  the  owner  of  the  dominant  e-^trte  to  which  the  ease- 
ment Is  apf»urtenant  and  although  the  two  tra  ts  or  lots  Join". 
It  is  our  conclusion  th'^t  the  defendant  had  no  rlrht 
to  co-neot  the  drainage  syBtem  of  the  cjomraerci-  1  bu'.lding,  the 

cistern  and  the  spptio  tank  with  th<^  new  clle  drain  and^new 
tllr  drain  wl '  h  the  old  ^:ile  drain  which  rexi   under  the  plain- 
tiff's premises  and  thus  o;'er-bn.rden  thi4  drain  and  that 
when  it  did  so  it  beoame  liable  for  any  damages  which  proxim- 
ately result  d  from  such  conduct .   (Farmers  Grain  &  Supply  Go. 
V,  Toledo,  Peoria  &  '-Western  ^Vilroad,  316,  111.  Aop.  II6,  T2£.) 

We  find  no  reversible  error  in  this  r^ccrd  and  the 
Judgiaent  of  the  trial  court  is,  therefore  afflrsied. 


JudgiTient  Al"  "irmed. 
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IN  THE 
APF«LLATE  C:UHT  OP  ILLINOIS 
SECOND  DlfiTRICT, 
OCTOBEB  TKaK,  A,  P.  1953 


S.   LAV,i;Fi^CE  HoHAV-D,    COBA 
KcKAIiD,   ED  VANCE,   BOS  VANCE, 
PAUL  E.   VANCP,    HOWAfiD  i. . 
BIU:i,  F.  KILPi-rD  i:.II<FY, 
and  Klp-  -vY  OIL  CO,,  an 
Illlaols  Corporation, 
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Appeal  from  Circuit 
Caurt,   i>;srcer  County. 
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Dove,   J. 

The  Circuit  Court  of  Mf rcor  Couatj,  at  the  instonce 
of  the  plaintiffs^'  S»  Lswr-ance  Koferd,   Cora  HoHi-rd,  t&  Vs^noe, 
Boll  Vimce,  Paul  li ,  Versce,   Donald  Sanee,   Howard  ^*   Kllay, 
r:,  Mlldr£d_Bil©y  and  KidKay  Oil  Co.,   an  IlUnoie  corporation, 
////*5f>r?(a«an  or>iQr  gTSoit  ing  ®  te;:po  ai*y  In^itarsctioa  arclnst     he 
Lofen  anta-  Qibb  ?4otors,   Inc.  end  Haus  Olbb,     The  aef«n4?aits 
fil!??*   r?  Kotlon  to  dissolv<?   ^hls  t«njnore.ry  irjunct-loii  on  tlie 
gr-u^.i<-o   Ui&t  it  hr-.a  be  ,:   ...  .  ucd  wiiriiout  notice  and  vltiiout 
bond  anc:  tlaat  tb,e  ooraplaint  upoB  wliich  th«  irijunotloii  w^s 
prealCDted  di^cLoscd  a  went  »f  ©  ;tti* y  o»  its   face.     The 
chrnccilor     cnlefi   the  --otioa  to  dissolve  l^na.  this  appeal  by 
t;^i3   uei'v.ii,  iiilv  t;    fo.iO'     C« 
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In  their  complaint   for  an  Injunotlon,   the   uj.&j.i;.iffa 
-'■'.*"'    ' 'i   "•■    ti;ey  were  t)»  o  nerv  of  ccrtrln  parcels  of  roel 
e»5t.«te  fehlch  constituted  the  oouth  60  foet  of  Block  3  in  the 
City  of  .•l'-':o»   K-:rcer  County,  '^iilaois,  and  tiiife.t  tlae  defendants, 
01'  on.    of  (.i.^ci,  ws  e  the  lessc-^^a  of  property  lying  north  of  the 
prope-rty  of  the  plaintiffs;   th?.:;i   th©  ^?foia..«nt  mua  Gibb  ie  r-.n 
•      nt  of  e!s;>loyee  of  Olbbs*  Kotors,   Ino,  «nd   '^hm.   the  deff.^n/iant.: 
conduct  an  automobile  ss-les  and  repair  business  on  the  i5i'erois(?.s 
they  l<5f!«©  end  v;fclch  lie  l'!.«i©dlf5t©ly  nor-tr;  of  tbe  property  owned 
by   the  plair;   Iffsj   th- 1  tii©  property  ovme^  by  the  plclntlffs, 
©na  which  is  deeerlbed  in  the-  cosaplslnt,  lies  on  thf  .north  elc^e 
of     i  iit  5th  Str<*et  b€tw«3e«  South  Kaple  and  South  Spr-uo©  £tr  ets 
in  tlie  City  of  Aiedo  and  tfer  t  the  builfilai?;??,  loc-  cesd  on  seid 
property  faes^  I'aet  3th  ;.:>treet  sjkS  are  eo?;-.a©rcip,l  md  business 
properties, 

Th©  ooffiplaint  theia  alleged,  tht\t  for  &ore  than  ti;enty 
yesTc  last  pi-sst  jH«st3b«rs  of  tl^r  public  ^.eti;"- roily  sai     the  pr-esenfc 
owners  and  their  lessees  aM  their  predeaes.-Oir:,   In  titles  arjd 
interest  have  usee  a  strip  of  land  twenty  f  v  ■  t  in  vi.th  lying  U 

I      i'lniodiately  north  of  the'  north  line  of  the  v;la  In  tiffs*  pro»srtlee 

1 

^      axia  cxton^ing  teast  arsd  west  from  5outh  5prue«  Street  to  South 

Kepie  -tre€5t  as  e  pu>)3.io  wyy,   st  ert  or  alley  am  have  for  :soj©         I 

the,n  t'tf-'enty  ye?.. re  JktHA  passed  over  and  £;loag  s&id  strip  of  lend 

ijotoriously  end  optaiy  end  with  a  ©laija  of  title  adverjs^ly  to 

all  tii«  v,orld  rsnd  there  hes  heen  created  thfiireby  over  and  along 

seid  strip  of  land  c-  public  wey,   str<»et  or  ali«5y  by  esseKeat  and 

prescription;    tl'iat  notwithsttiRdlng  ?-uch  right   In  the  public  raid 

the  plnlntlffs,    the  defendants  heve  e  ••©eted  &  woodeji  berri<  r  at 
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the  ''a;;t  "nd  of  s.^'l.'l  atrip,  which  barrier  prevf-«te  v<-hlC!Ul.  i  A/" 

tr^:ffic  froufu  usln...       i     twenty  foot  :  -rtp,  end,  haTe  parked  aad 
:<.'>;-i.i,   or  have  OAUsec    to  be  parked  arid  atored,   truoka  en<a  eutotE- 
o"bll«s  in  positions  ;*revewting  Its  us©  by  the  publics  us  a 
thorou^i*'ar©. 

It   Is  further  sllaf^ed  th?^t  the  ;>.)aln tiffs*  properties 
vdiloh  r'but,   on  ssild  strip  of  Isnd  consist  o'l' business  tm&  con:;.ercifAl 
bulldln^js  sutd  th  t  the  ua©  of  said  strip  Is  aeoesaary  %o  receive 
deilverlee  nad  calls  to  th?!  pro.'erty  for  eosisisercir-;!  piwosesi 
that  ouch  dsllverlos  eiid  call®  osmiiot  be  ffled-:-  to  tte   front  side 
oft"  •         y^rt^'  becfiussis  tljs   fronts  of  said  ballcil33<?js  ebut  el  ng:  a 
State  of  Ililiiols  public  highway j  tih'  t  iBr.iees  aad  ef-rass  vo  the 
plaintiffs*   pr  perty  by  iae®n.g  of  sfiid  t->;e,?it.y  foot  strip  Is  | 

M'^oessary  to  thftsoBlntfeise^e©  of  tiK   eo'is^erclf:!  value  of  tiie  plain-      ] 
tlffe*    vroper-.leej    thr>t  th«  pleintlffe  ar«-  i^ltbout  &n  &<aequr:t«s 
rea-pfiy  In  Icm  «md  thi^t  oontvKu^d  blceklK;;  of  ssiid  Ktrlp  of  I  ncl 
by  the  defenfisttita  will  result  Irs  lrrc?pas>ebl©  :;giK«i,cjes  to  plaintiffs, 
7bm  prayer  of  the  coplalat  vma  that   t^^   aefa»a.»2rits  Dfty  bo  &aJoiac<l 
frs^  taking  ssy  set;\on  to   Interfere  with  tm  public 'g  uso  of  said 
twenty  foot  strip  of  IbmI  stad  for  a  i%&n(mXory  in  uriotloa  nsqulring 
tike  defondsnts  to  rsajov®  the  bfer  Icr  erf^et€?o.  aad  ths  Osirr;  eafi 
trucks  stored  or  parked  In  t*io  ws^i  str<?f;t  or  sill©y» 

Plaintiffs  filed  their  cosplslnt  on  July  22,    1€?53.     'J'wo 
cays  U.tcr,   they  filed  theit**--'  otlon  for  &  te.  ;,<orary  iB.luiictlon 
without  notice  or  b^ond  aisfi   supported  thle  aotlori  with  two  affl- 
csvltK,     One  ©fflfirvit  war?  by  PlGla-lff  S,  Le.wronce  KeK.^.rd  end 
tiie  other  vjas  l .    Plaintiff  I'd  Vsnoe.     Koilards*  effiaevlt  sots 
forth  thrt  he  ancl  :;ls  \?ife  &re  the  ovji^ry  of  certr.ln  pr-jp^tjr 
as  all«g<?d  &M  deaorib' cl  In  thct  complaint,  which  said  property 
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Is  liiiiir  JVC  '.  Kith  ©  two  cto:y  building',   the  ground  rioar  ox"  whloli 
is  uaed  for  ooc^jcrclal  purposes  and  ti'iG  8©o:>ad  fldor  for  apart- 
•—  - —   —~  'Test  b&if  of  thrlr  property  la  l^itmC.  for  tho 

*^   '"^ ^1<>»  of  6  I'OtRll  florsvl  business.     The  affidavit  nu-ther 

recites   that   the   def«5fyi  suale  are  In  j>oss<5fj£;lori  of  tiie  proi>epty 
whloh  they  oooupy  and  whloii  Is  dercrltJdd  In  the  conixjlslnt  .under 
5L  i...    ...   rruffl  the  Chlc?!^-o»  Burllagton  anc  Qulncy  Ballroad  and 

that  defendcntg  oi.T«rste«5  theron  em  autoaobllo  sales  i&nd  repair 
business}   that  there  is  b.  t^i^nty  foot  public  elley  lying:  Ifim^d-      \ 
latisly  nort.h  of  ...le  property,  whl  li  seld  public  alley  aids  for 
et  least  twenty-ci^iit  years  laet  pcisst  been  usca  by  the  public 
for  a  public  •=«•  y>   street  or  all«y^ openly,   visible  a»I  acvcTsely, 
lie  further  states  that  in  the  d.-ys  l-tmedlately  ^>r^c®clir^  the 
fllins  of  tij^  cOTB  l«*.int   for  pji  irs,1uncllon  @i«3.   rhls  affld&vit 
th«  defindants  «;re  t-ed  e  iroodcn  bsrrler  a.bout  four  feet  in 
height  t'TOse  the  -SRSt^ra  end  of  the  alley  whlcli  prc^vfints  In^cretje 
and.  €gTe^3  to  e&la  -lloy  at  thst-  end  ^ns*    iJiat   th©  dafimfisr^nts 

"'-    pcrkefi  KUtOj;iofc<ll€-a  and.  truo&s  ,„.  ii^e  r.l.u?y  to  prevent  rj&seage 

through  th^  aiie^  by  ,;l^'lntlff£  aod  ti^s  .>ti\fe:lc  eno   'h^     th© 
Defpsiant  ^us  Glbbe  has  fflptie  sttftsjsente  to  tht>  efft?ct  that  he 
bellev.^s  timt  the  p. bile  ^laR  no  pt-egot'lptive  ri.ht  In  ss^d  ellcy 
and  thai  he  ivill  uj:^©  tto  ylley  for  his  oi^n  purr^eos  enc   to  the 
exclusion  of  the  public.     He  als;5  stftcc  further  ixi  his  affidavit 
that  hl8  property  ebuts  on  the  South  ufon  a  slce^jslt  -which  Is 
ftdjg^cent  to  Illinois  State  Hlg^sjay  17  end  th;  t  tiiero  Is  not 
<930u,  h  ?:"c-    1      ,  -  Id  hlg^r      ~       trucks  to  make  cor  sa^  re  if  a 
deliveries  to  iiffisjit»s  Iftaseea  r.^aa  tliat    the  alley  Is  aeoded  by 
affiant  and  the  other  plaintiffs  30   that  they  .         .:  ke  use  of 
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their  pr^prtlos  sod  tlis'    afflrjat'e  l««iees  l«\ve  told  him  that 
they  will  not  rentm  their  leasts  on  thalr  ...woportles  if  th©> 
Ciimot  ua©  tiic  alley j   that  the  blocking  of  th^:-liey  prev-nts   tbe 
fli-e  dcpj.rtinent  from  ont^rlne  U^-  alley'  to  ocwabi-.t  flros  th&t  might 
break  out  there  t^,n&  also  pmv«mts  poi Icemen  froE  drlvlsi^  tfirough 
tJi©  slley  In  the  eourec  of  their  s'utles. 

The  Affl<Scvit  coROlttues  by  stctijag  that  th-  pl<*3,tiffs« 
rights  will  b«5  unaul;.-  preja  iced  amt   th^^t  they  will  be  subject 
to  gre&t  uaffiPi^es  If  the-   iajurtetio^rrsycxi  f;>r  In  the  complaint 
Is  not  ls8u<?«a  et  once  jmc;  without  notice. 

Aside  from  the  pQr&Qmil  a&m  iriV.-lved,  the  .PI'.-lntiff 
t:^  Vance's  affidavit  v.as  praotloaLiy  the;  ess:-©  e;;  ^iomu-d*©.  On 
July  -r^-i^,  x^-lthou*:  notice  and  wlthaut  Tx»a<i,  the  court  enU'reC  an 
order  ,;-riantifi^  th«  prayer  of  th<?  aotion  far  a  t^tcpoTHry  Inymotion, 

Section  3  of  tligt   fajunotion  Aet   (S:  otlon  3,  Eiiaptor  69, 
Xil,  fiev,  stats.)  le  as  follows  1     "No  ©ourt  or  Judge  Blmll 
grant  oa  liijuiict  loa  t-'ithout  prevlouis  notioc  of  the  ti-v«  aM 
place  of  the  application  heaving  b©cr!  griven  tc-  thf    defendaKts 
to  be  riffected  tijprehy,  or  suoh  of  !..hem  ©s  can  oonveiiientiy 
be  served,  ^eaesss  it  app^jare  fro®  tK®  coitpltxint  or  affidavit 
aooo©i>ar^l3ag  th«  era.©,   that  the  ri,rhte  of  the  plaintifi'  will         | 
bo  unduly  ps>e,tudlced  if  the  Injunction  is  not  issued  l-^mS.-. 
laMy  or  i^itlvout  notice".     This  ?,tstute  n«.ikeB  it  clear  th':<t 
ao  Injtuictlon  should  issue  ijithout  .previous  notice  of  the  tieie 
aad  ;.)lace  of  tim  ?>p -.llcation  ther  fere  unlesE  such  facts  p.re 
presented  ©a   to  ...;.;  it  appfiar  thr  t  unlcfi;a  the  injunefclon  ie 
Isiiur^d  i^raedlu'cely  and  without  notice   irr^pa^  able  daiaaee  tvlll 
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result.  Obviously,  as  eal<3  In  C^ten  el  v.  Ys-tee,  ^42  I  ,1, 
App.  435  ft  pa  ,c  k--ri~.2,  two  :^ji3.  Ible  faQtm.!  eltu0tionc 
f'r«  coate:;.i>lRted  by  tlie  et<  tut«|   first,   tlie  fRcts  fc.llego« 

£,i   show  that  even  a  slight  delay  will  osuso   'siHfifj©  or  pr-i-judic© 
so  that  act  on  .  ust  be  tekea  itaedls-tely,   or,   seooai.,   that 
tte  g^ivlag  of  notiee  si®y  defeat  tlie  t^urpose  of  tba  writ,     A 
temporary  ta.5unctior.  should  b«  ias^ued  wlih  eautioa*     It  ehould 
,iev*r  ^•'-    l»':-ue<?  Kititout  aotica  v^aessf  it  clsarly  a^pecjcs 
from  the   :»etf!<  8tet<&<l  that  the  ease  is  ^«ifchl»  the  statutory 
exception,      (Bi^vm,  et  al,  v.  City  of  Sullivan,   350,   111, 
App.   ^00;  City  of  Jdivferdf?vili<?.  f,  '^llAn.i©  ••erminB.l  Jlallfoad 
Co.,   350  111,  App,  6^1   Skarplnski  'f*  Vefe^rar;,*  of  Poroiga 
wars,  3i^3  111,  App,   271), 

'Vhe  Kille -atioias  of  the  c.3fflp3^sl38t  snu  the   '^tate- 
ttcnts  oontfttned  la  th©  two  affiaavite-  in  support  of  Um  Botlcm 
t<3»  th«  temi>or,-ry  iajwnotioii  mst  be   :?;gt®d  kjri  Ui&  li^ifc  of 
tli»  forejrolag;  Buthorltia»  to  sea  if  ti.^y  wcr.imted  tiie  Is-^ttawo© 
of  tlv2  t®r;;po; a.ry  injanoron  i^iUiout  notice,     mtVmr  the  oos- 
plaint  aor  Eh©  af fldf-vits  oonti^in*»€  miy  stwAsm^ni  ar  allega- 
tion rs  to  whea  th«  barrier  bl^^iaii  xl^  all©y  w&s  orootod, 
iior  fes  to  vaiea  fche  cars  or  trueka  wes®  psrke^  in  the  sillay  &o 
as  to  obatj^uot  it,     "The  feffia&vits  oomtEiis^d  s:sr«giy  th®  2U.t&^ 
aeats,   ;hat  ta  the  days  lam^di^tely  pr^scf  dlai;  ite  filing-  of 
thia  affidavit  aa&  %h&  fiiirtc:  of  the  eoaplalnt  lisrein,  th& 
CefoTiCfm-M  teve  by  5;heir  oun  ctctioas  erf^ct^d  e  woo^a  berrier 
acrose  the  esetora  ftjad  of  si^ia  -lley  and  Inhve  parked  e,;ta- 
mobiles  ati.,i  ;z-ucka  la  Sf»ia  ®ll«y  in  orcer  to  prev-vnt  use  of 
aaid  elley  by  the   ■  ubllo  ant:,     liilntiffs,     Apparently  -his 
blooklag  of  tlic  .>rt€d  al  ey  iied  be«?i  ^oiMeP  on  for  r-.t 

least  a  fin,-  dr;ys  before  t:.e   coEi;:;lalat  for   in  junction  '  -- 
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fllfid.     It  is  aleo  -v^ottja     iact  the  motion  for  a  temportury  In- 
junction w£\»  tiot  fllsd  until  two  -ip.ye  aftor  the  o  .cv.laiat  for 

V'^  mji^ietlOH  mi.&  fll^'d,  vihlcb  f  ot  Etrong;l3r  sllitf^tes 
£U;^lriet  the  ardency  of  th&  situation,   for  it  does  not  epz-eer 
thfst  tlMi  oondltlojss  existing:  In  the  rlley  vere  cay  eiffc^rcnt 
when  th(S  isotloa  tm^  a  temporary  iiijiinor4o«  ^s^s  flXed  on  J'uiy 
2J^  tlifU  tii©yp<r;:re  when  th«  cosnplstnt  v?as  f 5.1e>l  ar=  July    '2, 
It  le  st-atsd  In  th©  raffia;  vlt»  timt  t|t«  3.«r?Kaees  of  certain 
pU.iatlffB  have  <!^^presK.M  their  lnt.t!ntlon  not   to  renew  vhelr 
le6»«?e  if  the  alley  U  blocked*     Ko  tlm<^  is  ,  iven  m  to  vfhen 
th»  lessets  will  not  1?«  r©new©<5  or  ae  t^  -.-hen  th^    lepi:€'s  e'xxjire, 
NotJiing  is  uteted  fras  whieh  it  appcers  th;'.t  the  ler  ses  ^/ill 
expire   1»  th«  n<^xt  f^u  days*     The  stftteta^r^t   l2i  the  affidr-vlts 
that  the  'bloekiiig  of  tb©  ;.  Ile;^'  orest<r4  &  fir©  ai^  s  ;oliee 
ba;-ard  are  too  indef  iiiite  enu  too  such  in  the  nature;  of  a 
eonelusion  to  w&rr-^at  the  aorion  taken.     Sij:Kje  tmder  the  Imi 
ire  are  aot  permitted  to  lMul£^«  In  any  pre sur-vpt ions  or  InfereriCes 
in  favor  of  grcntititj  ths  tessporary  lerit,  w#  ©r®    ^oapelled  to  /i 

hold  thefc  it  wfe-o  ispi-ovideai-y  issued,     ihei^e  is  nothing  in 
this  record  to  show  v?hy  It  -  auld  not  teve  been  prrsotiolsl  to 
eorve  notico  on  the  defeKosat.;-  before  tho?  injyactl«m  vise     rgntod* 
The  dof^tideats  hmd  &.  right  to  controTcrt  the-  fill©  atiOBe  of 
tlM*  cojsplrint  jiJ3d  tiae  stetesente  oo2Jt&:vne^  in  tiie  affidavits 
sold  they  siiould  have  be«n  given  sa  oppoftujiity  to  do  so.     In 
Br  in  V,  CraMr,  135  H'-*  App,  201  &t  3^6  ih©  rul«  to  b«  followed 
befor«  B  tesiporar;   isr  Ui.o  ion  is  iar>wd  without  aotioe  wes 
atcxounood  In  'his  InOt^m^et     *thte  court  hs«.s  "^ipoken  iasr*y 
tlaea  in  no  liaceruiln  voice  in  co'  ~  ion  of  the  prfectiod 


«•    w   . 


c-..^ 


^MMi<*»i>^B 


of  grciitlng  an  Injunction  without  notice  unifies  it  i 
olet^ly  r;nfi  lncLis;:utsbly  to  appear  from  ff>ct;    rtioitec  and 
verified,   thr  t  th*  rights  of  th®  coi&yilBlnxx^-c  will  be  unduly 
prejudi  cd  unlepn  the  E;r--   '^c  grant-C  without  notico.     ^Jo 
presurapfcions  are  to  bo  iriduXged  tvi  favor  of  action  wlchout 
notice  but  th£;  partlffis  xust,   »a  «U.:t$  sBt^ted  Knd  ?worn  to, 
bring  th«Bce<aveB  within  thiB  e-oeption  of  tho  rtftutr-  before 
being  entitled  to  &b  iny-aictlon  isithoufc  notice,     Faiiing  to 
do  eo,  en  Injlunotion  granted  will  be  held  to  be  i3'.i;rovlcent 

■  Lastly,   it  is  oontanded  hj  '.m  plf'.lntlffs  %'m.t  the 
motion  to  dissolve  tm  to^iii^oi-ary  injunotioii  whlcih  cfellesiged 
the  complaint  on  Its  frace  for  wKSit  of  si'Jdty,  p.!j  wiis  domv  In 
this  oase,  wslvee  any  irresularititss  in  tte  Issupnce  of  tte 
tcjaporary  iajunetion  without  KOt.ie<*  or  bond,     Tmr^e  la  Isng- 
uago  in  sora©  of  the  dt^cisions  of  tida  oourt  ':V,et  ieM  support 
to  thla  ;>ri>p03ltlon»     iimr©?©?,  ^-e  b^l&lve,   thtit  l^ie   true  rule 
la  set  forth  in  stsn.:el  v.  Xatm,  3^3  111*  ^pp.  ^35  at  pg^e© 
442,  *^iere  the  ooiirt  saldj     ^Tm  avod«rn  rul©  Is  tliat  th*^  l&ck 
of  corr.pliance  with  the  gtstut©  on  aotlee  may  b@  urped  on  motion 
to  dissolve  tJi&  injunction,  without  the  ntsesriity  of  liEiilng: 
the  Rppee.i-ence,  ana  it  sa&y  be  pi^©.;.ent«d  mon®  or  in  conneeiton 
with  other  -pounds,    .    .    .    .Kes&ic  v.  ^caeott,  305  m.  «PP» 
627J   Wn:pcr  V.   OViier,   306  111.   Av:p.601."     W*?   therefore  i.old 
that  tktb  motion  to  dissolve  the  t«~.porsry  injimotlon  did  not 
waive-  any  lrreeul«rltles  la  the  issa®nO€  of  t^ie   tejppo?'ary 
injxmotlon  without  notice  «w  bond  elKply  iseceur?^  It  nlso 
otielieneed  the  eompletet  for  v--s*st  of  «quity. 
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Kher«  :    t.cin;.>orRry   In^mnotlon  Is   issued     I'.hout  jaotice 
In  a  c;  ae  wlwre  notice  eh  )uld  heves  b©r*n  grllron,   It  la  the  duty 
of  thlfj  court,  without  reference  to  the  m®rtte  of  the  oaus©» 
to  rerrrre  tVie  order  deayin^:  tl«  ■v.-^tVon  to  dlaEOlvo  the  tnjunc 
tlon  on  tJifit     roui.ti  (Brov-m  Kuslo  Co.  v.  City  of  sum^an,  350 
111.   ^pn.  400,    'iO^). 

Ti«s  Circuit  Court  of  K^raor  Souiaty  erred  in  issuing 
the  tOGiiJorsry  laluiictlos  without  notelc©  aisl  should  3i?.ve  sllOvcd 
defcndfyats*  so !  ion  to  dissolve  t5ri©  --aao.     ':f^h©  ordear  of  tliat 
court  Ib  th€?r®fore  rev0rj;®e  and  iXls    -au.'.-©  iu  j-e^acR  ed  v^-lth 
dlreoi;ioni5  to  allow  the  saotion  t^  dlsfjolv©  tiag  temrjorcry  In- 
juaetion  and  to  disyol^c     the  «?  me, 

■ '  B© versed  and  aeffioadea. 
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Abstract: 


Oexi,    U'o,     1Q?11 


IN  THE 

APPELLATE  COTJRT  OF   ILLIfiCIS 
SBGOHD  DISTRICT. 


OCTOBER  TERM,  A.    D,   19^3 


Jl 


Ap^enda  No,   1^. 


liARRX  D.    L'iCAS,  | 

Apnellemt,  1 

V8.  ) 

) 

FREDERICK  E.   HAMBRECHT,   M.    D.,    ) 
Appellee,  ) 


Appeal  frail  the 
Circuit  Court  of 
Kn&x  County, 


WOLFE,—     J, 

On  April  3^,  191^8,  Harry  D,  Lucas  filed  a  eoaiplaint 
in  the  Circixit  Co\irt  of  Knox  County,   Illinois,    af^ainst  Frederick 
E«   Hanibr«ch.t,  M,  D,  in  Whloh  h&  alleges  he  ensployed  the  defendant 
I    as  a  physician  and  surgeon  to  treat  Mm  professionally  for  rectal 
bleeding  and  gastro-lntestlnal  alLuenta;  that  the  doctor  decided 
to  and  did  perforai  an  exploi»atory  operation  on  plaintiff  to 
locate  the  trouble;  that  after  the  opea?atlon  the  bandages  were 
removed  and  it  was  found  that  tne  wo\sad  had  not  healed,   and  he 
was  again  taken  to  the  operating  roora  eind  the  wounds  resutured; 
that  the  doctor  informed  him  that  his  blood  count  was  low  and 
It  vas  i^eessapj  few  hlra  to  have  blood  transftislons;   that  these 
wore  administered  to  the  patient;    that  the  Incision  again  broke 
open  when  the  bandages  were  removed  and  it  was  neoessary  to 
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2. 
reauture  them  the  third  time;  that  the  defendant  continued  to 
treat  the  plaintiff  for  about  thirty  days  after  this  operation 
in  which  time  he  then  informed  the  plaintiff  that  he  would  not 
continue  to  treat  him;  that  after  he  ^ma  discharged  by  the  de- 
fendant, plaintiff  began  to  have  pains  in  his  abdomen  and  se- 
cured the  services  of  another  physician  and  was  operated  on  by 
him  in  the  Wesley  Memorial  Hospital  in  Chicago  for  the  removal 
\   of  pieces  of  metal  and  for  a  ventral  hernia  condition. 

It  is  charged  in  Paragraph  8  of  the  complaint  that  the 
defendant  did  not  use  due  and  reasonable  or  proper  care  or 
skill  in  an  endeavor  to  cure  or  treat  the  plaintiff  in  the 
following  partlCTxLars:   "(a)  That  the  defendant  did  not  use 
reasonable  care  or  skill  in  treating  the  plaintiff  following 
the  exploratory  operation,   (b)  That  defendant  was  negligent 
in  not  properly  suturing  the  incision  following  the  exploratox*y 
operation,   (c)  That  defendant  was  negligent  in  leaving  pieces 
of  metal  wire  along  both  sides  of  the  abdominal  scar,   (d)  That 
defendant  was  negligent  in  alloid.ng  said  pieces  of  wire  to  re- 
main in  plaintiff's  body  \d.th  the  ends  of  said  wire  uncurled 
or  improperly  secured,   (e)  That  the  defendant  did  not  use  reason- 
able care  and  skill  in  rendering  post-operative  treatment  to 
plaintiff,  discharging  the  plaintiff  before  plaintiff  was  cured, 
(f)  That  defendant  knew  or  should  have  known  by  post-operative 
treatment  that  the  exploratory  operation  upon  the  plaintiff  had 
resulted  in  a  ventral  hernia  and  that  the  defendant  was  negligent 
in  discharging  the  plaintiff  from  his  care  and  treatment  in  such 
condition," 
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The  plaintiff  claims  that  at  all  tlraes  heretofore 
montlonod  he  was  in  the  exercise  of  due  care  and  caution  for 
his  own  safety.  That  by  reason  of  the  lack  of  skill  or  unreason- 
able care,  the  plaintiff  aviffered  great  angxilsh  and  distress,  and 
that  he  liad  been  damaged  to  the  extent  of  #100,000, 

The  defendant  filed  his  answer  and  denied  all  of  the 
allegations  in  the  complaint  in  >iilch  it  is  charged  he  was  negli- 
gent, and  specifically  denied  Paragraph  8  in  which  the  acts  of 
negligence  and  vmskllfixlness  were  charged  In  the  oonplaint.  In 
addition  to  the  above  suiswer  he  specially  pleaded  fovr   releases 
1  signed  by  the  plaintiff  Irx  which  he  released  the  defendant  from 

all  claims  of  any  kind  and  nattire  that  he  might  iiave  against  him 
'  as  a  result  of  said  operations. 

The  first  release  is  as  follows;   "I,  the  undersigned, 
Mr.  Harry  Lucas,  a  patient  at  the  Galesbxirg  Cottage  Hospital, 
hereby  certify  that  I  have  full  knowledge  of  the  operation  about 
to  be  performed  on  me  under  the  direction  of  Dr.  Hambrechtj  that 
I  have  given  and  do  hereby  give  my  express  consent  thereto  and 
In  consideration  of  the  performance  of  the  said  operation  by 
said  doctor,  and  in  further  consideration  of  the  facilities 
therefor  granted  me  by  the  Oalesburg  Cottage  Hospital,  I,  the 
undersigned,  do  hereby  release  the  said  Dr.  Hambreoht  and  the 
said  Galesburg  Cottage  Hospital  from  auiy  and  all  claim  of  any 
kind  and  nature  that  I  nay  now  have  or  that  I  might  have  against 
them,  or  either  of  them,  at  any  time  hereafter  as  the  result  of 
this  aaid  operation, 

(s)  Harry  Lucas  (<^eal) 
Witnessed  by 
B.  Ottoson, 
Virginia  L.  Clay." 
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This  release  %ms  signed  on  May  2,  19^.6.  On  May  6,  I9I4-6,  an 
Identical  release  was  sln;ned  except  with  different  witnesses. 
On  May  the  10th  an  identical  release  was  signed  by  Lucaa,  but 
witnessed  by  different  wltneasee.   On  May  the  7th,  the  following 
release  was  signed  by  Lucas:  "I,  the  undorsiKned,  Mr.  Harry 
Lucas,  patient  of  Dr.  Fred  Hambreoht's  at  the  Galesburg  Cottag* 
Hospital,  hereby  release  the  said  doctor  and  hospital  from 
responsibility  of  reiaoving  the  blocks  from  the  foot  of  my  bed, 
knowing  ray  condition  and  that  I  am  going  against  the  doctor's 
orders."  This  was  signed  by  Harry  Lucas  and  witnessed  by  two     V- 

witnesses. 

The  case  was  tried  before  the  Court  without  a  jury  and   ly 
at  the  conclusion  of  the  evidence,  the  defendant  entered  a 
motion  for  a  finding  in  his  favor,  as  against  the  plaintiff. 
This  motion  was  taken  under  advlseciont  by  the  Judge  and  later 
he  sustained  the  motion  and  found  the  Issues  in  favor  of  the 
defendant  and  diamiaaed  plaintiff's  suit  and  entered  judf^^nient 
against  him  for  costs.  It  is  from  this  judgment  that  the  plain-    ^■ 
tiff  has  perfected  an  appeal  to  this  Court. 

The  trial  court  filed  a  written  opinion  in  the  oaM 
In  which  he  held  that  the  releases  sigrxed  by  the  plaintiff  were 
a  bar  to  his  action,  but  he  did  not  pass  upon  the  evidence  in 
the  case.  Part  of  his  opinion  is  as  follows:   "In  7©  C.J.S.  Page 
982,  par.  58,  it  is  said:  "It  has  been  asserted  that  a  physician 
or  siffgeon  may  porimps  protect  himself  from  liability  for  mal- 
practice by  a  special  contract  that  he  shall  not  be  so  liable." 
Cited  m  support  of  this  text  is  Nelson  v.  Harrington,  1+0  II.   W. 
228  (Wise),  where  the  above  statement  appears  by  way  of  dictum. 
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A  rather  diligent  learch  has  failed  to  reveal  any  reported  case 
apeolfloally  involving  the  validity  of  such  a  release  as  between 
physician  and  patient, 

"In  Zelgler  v.  TiUnois  Truat  ,t  ?avings  Bank,  21^.5  111, 
130,  It  is  held  that  a  oontraot  between  physician  and  patient 
is  not  against  public  policy  when  it  appears  that  the  transaction 
was  voluntarily  and  deliberately  entered  into  knowing  its  nature 
and  that  consent  was  not  obtained  by  reason  of  duress  or  fraud. 
The  execution  and  delivery  of  these  releases  is  admitted.  Plain- 
tiff testified  on  direct  examination  to  having  signed  them  and 
to  being  informed  or  Imowing  txiat  thoy  wore  releases  of  the 
hospital  and  doctor.   Plaintiff  was  a  man  of  intelligence,  able 
to  read  and  understand  the  import  of  the  doouiaBnts  to  viiioh  he 
appended  his  signature.  Jfowhere  in  the  testimony  is  there  any 
indication  of  any  iwintal  or  physical  ooridition  that  would  pre- 
vent hlra  from  doing  so.  The  law  imposed  upon  Mm  the  duty  to 
infarm  himself  as  to  what  he  was  signing.  There  la  no  contention 
that  defendant  practiced  any  fraud  or  deception  in  procuring  his 
signature  to  the  releases." 

In  the  above  statement  of  liie  trial  Judge  it  will  be  noted    >j 
that  he  stated  that  plaintiff  i£n«w  the  papers  he  was  slgnirig  were    } 
releases  of  the  hospital  and  the  doctor;  that  the  plaintiff  was      P 
a  nan  of  intelligence  and  able  to  read  and  understand  the  import      \ 
of  the  releases  to  wnich  he  appended  his  signature.  The  trial        \ 
court  had  the  opportunity  of  soeliig  and  hearing  the  witnesses         \ 
as  they  testified  and  he  had  an  opportunity  to  judge  the  intelligence   1 
of  the  witn*ss«8« 
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6. 
Several  caoos  ar©  oit«d  by  appellant  in  which  ho 
olalws  tliat/\ exculpatory  contract  wialch  attenpts  to  relieve  the 
defendant  of  liability  for  lils  owi  negligence  in  the  case  at 
bar  is  void,  as  against  piablic  policy,  and  that  the  releases  in 
the  case  at  bar  do  not,  by  their  terms,  relieve  the  defendant 
of  liability  from  negligence.  The  cases  cited  are  generally 
controlled  by  some  statutory  requireiaoiit,  but  our  Supreme  Court 
in  the  case  of  Jackson  vs.  The  First  iiaticnal  Bank  of  Lake 
Forrest,  I^JL^  111*  Page  k-^y,   had  presented  to  it  a  similar 
question  in  regard  to  a  landlord  specifying  in  its  lease  to  its 
tenant  that  the  tenant  released  any  and  all  liability  against 
the  landlord  for  injuries  that  the  tenant  might  receive  by  the 
failure  of  the  lessor  to  keep  the  premises  in  repair.  The  first 
syllabus  is  as  follows:  "Contracts  by  wliich  one  aeeks  to  relieve 
himself  froiTi  the  consoquezices  of  his  own  iiegligence  arislnf^  out 
of  a  certain  relationship  to  another  are  generally  enforced 
xjnless  it  would  be  against  the  settled  public  policy  of  the 
State  to  do  so,  ca*  there  is  something  in  the  aooxal  relation- 
ship of  the  parties  militating  against  upholding  the  agreement. 
An  exculpatory  clause  in  a  lease  specifically  cr  generally  pro- 
viding that  the  lessor  shall  not  be  liable  for  damages  or  In- 
juries to  the  lessee  or  his  property  from  all  or  certain  causes 
is  not  against  public  policy  but  is  valid  arid  enforcitle,  there 
being  nothing  In  the  lessor -lessee  relationship  iil:iich  in  and 
of  Itself  inilitates  against  the  validity  of  such  agreemeiite, 
but  such  agreements  relate  to  the  private  business  of  the  ptirties 
and  Sire  not  a  matter  of  miblic  concern,  and  it  cannot  be  said  that 
there  is  a  disparity  of  bargainliig  power  between  the  parties  to 
such  agreements," 


.1    •  ,1.  J.J -i.;.  .J     ^ 


•►o*?--: 


7. 

Neither  the  appellant  nor  the  appellee  has  been  able 

to  olte  any  authority  where  this  exact  queitlon  lAa  been  pre- 
sented to  any  court  of   review.     The  nearest  Is  the  ease  of 
Nelson  vs.  Harrington,  i».0  Northwestern  228,     This   suit  was  a  ease 
of  a  patient  suing  a  doctor  for  malpractice  and  It   is  there  stated: 
"It  has  been  asserted  that  a  physician  or  surgeon  may  perhaps 
protect  himself  from  liability  for  malpractice  by  a  special  con- 
ti^ot  that  he  shall  not  be  so  liable," 

The  reply  to  the  defendant's  answer  that  the  plaintiff 
by  sibling  the  four  releases  in  question  had  released  the  defendant 
tv<m  all  liability  on  account  of  the  various  operations,  alleged       {> 
tlxat  the  reloasoa  were  not  read  to  the  plaintiff  and  at  the  time      f 
that  he  executed  them  he  was  not  mentally  competent  to  coenprehend 
the  import  of  the  same.     The  evidence  of  the  plaintiff  does  not         ^' 
support  this  contention.     The  record  shows  that  he  testified  that 
he  knew  that  he  was  releasing  the  doctor  trcm  liability  lAien  he 
slrrned  them.     The  releases  themselves  are  short  and  in  the  ordin- 
ary plain  print.     By  his   stating   that  he   knew  the  contents  of 
the  sans,  he  is  bound  by  theia.     His  evidence  shows  tliat  there 
was  xio  compulsion  on  the  part  of  the  doctor,   or  the  hospital 
f  authoritlos  for  him  to  sign  them  and  we  think  the  Court  properly 
found  that  he  ii&d  released  the  doctor  from  all  liablUty  concerning 

\  his  operations. 

As  before  stated  the  trial  court  did  not  pass  on  the  merits 
of  the  controversy,  but  decided  the  case  wholly  upon  the  releases. 
It  Is  argued  by  the  appellee  and  sustained  by  authority  that  a 
Jidgment  must  be  afrirrrod  if  the  faott  presented  by  the  record 
juatifiod  it,  irrospective  of  the  reason  given  f  cr  that  judgment 
by  the  trial  court. 
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Olander  v,    Johnson,   2^8  111,   App,   Page  89,  was  a  oas* 
of  malpractloo  and  after  reviewing  many  cases  both  Appellate 
and  Supreme  Cotwts  of  Illinois,  we  stated  the  law  pioveming 
suoh  cases  as  follows:     "The  duty  wiiloh  a  physician  and  surgeon 
owe*  his  patient  1  s   to  bring-  to  the  case  at  land  that  degree 
of  knowledge,   skill,  and  oare  which  a  good  physician  and  surgeon 
would  bring  to  a   similar  case   xmder  like  olrcunstanoes.     While 
this  mile,   on  the  one  hand,    does  not  exact  the  highest  degree 
of  skill  and  proficiency  attainable  in  the  profession,   it  does 
not  contemplate  merely  average  merit,  i>  *  «■  To  this  extent  he 
is  liable  and  no  further.     He  is  not  required  to  possess  the 
Ixlghest,  but  reasonable  skill.     The  burden  of  proof  is  upon 
the  plaintiff  in  an  action  for  malpractlc©  to  show  the  want 
of  such  care,    skill,  and  diligence  and  also  to  show  tliat  the 
Injury  complained  of   resulted  from  failure  to  exercise  those 
reqtilsitet,  «•  *  «• 

"Neglifrence  Is  al*«iys  a  queitlon  of  fact  that  rnust  be 
alleged  and  proved  as  averred.     It  cannot  be  supported  by  a 
mere  conjecture  or  surmise,  but  i>tust  b©  made  referable  to  aoia© 
specific  cause  or  defect,   -:'r  «-  •» 

"Before  a  plaintiff  can  recover  in  a  malpractice  case. 
It  must  be  shown  by  afflirciative  evidence,   first,    that  defendant 
was  unskilful  and  negligent,   and  second,  that  his  want  of  skill 
euid  oare  caused  injxiry  to  the  plaintiff.      If  either  element  is 
lacking  in  the  proof,  no  case  is  presented  for  the  consideration 
of  a    jury,  -iJ  »  ♦ 

"Here  conjecture  or  suppositioii  should  not  be  sufficient 
to  overcome  the  presumption  in  favor  of  the  attending  physician. 
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Alleged  neglisence  and  resulting  Injxiry  must  be  proved  as  averred* 
A  physician  la  not  an  insurer.  <>  •»  *  Proof  of  a  bad  resxat   or 
of  a   i^shap  is  of  itself  no  ©videnoe  of  negligence  or  lack  of 

skill,   *  **  * 

"The  doctrine  of  res  Ipsa  loqultiir  la  not  apT)llcabl« 
to   3ituatlon9  like  the  case  at  bar  -»  ^>  »  for  unless   the  accident 
or  injury  sustained  by  the  plaintiff  bespeaks  the  defendants 
wrong,   there  is  no  proof  of  culpable  nogllgenee, 

"As  a  general  rule,  there  mxast  be  export  testimony  to 
show  that  a  bad  result  was  caused  by  the  alleged  unskilful  or 
negligent  act."      (citation  of  cases  in  the  above  quotation  are 

omitted. ) 

Th©  plaintiff  called  Doctor  0.  H.  Iiorrall,  who  qualified 

as  a  physician  and  surgeon  and  who  later  in  19i}.7  aad  19i|.9  per- 
formed two  operations  on  the  plaintiff  In  th«  City  of  Chicago. 
Ke  testified  that  he  removed  wire  sutures  from  the  abdomen  of 
the  plaintiff  and  they  had  been  causing  him  considerable  dis- 
comfort. Also  at  the  time  of  each  of  the  operations  he  operated 
on  hln  for  a  hernia.  The  main  contention  of  the  plaintiff  is 
that  the  defendant  was  negligent  in  using  wire  sutures  on  the 
plaintiff  when  he  operated  upon  him.  The  record  shows  tliat 
the  first  operation  was  an  exploratory  one  and  the  wound  did  not 
heal  properly.  After  the  second  arxe,  the  womd  did  not  heal 
properly  and  in  the  third  operation  wire  sutures  were  used  and 
the  wound  finally  healed.  An  examination  of  Doctor  iiorrall 'a 
testimony  discloses  that  in  his  viork  as  a  surgeon  in  the  City 
of  Chicago  he  only  uses  wire  sutxires  in  certain  cases  and  h» 
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states  that  in  most  of  the  operations  that  he  has  seen,  the 
surgeons  do  not  use  wire  suture,  but  no  plaoe  In  his  testimony 
does  he  say  that  It  is  not  proper  practice  in  some  circumstances 
to  use  wire  sut^^re«,  He  stated  that  he  liad  seen  wire  sutures 
used  in  a  nviaiber  of  cases;  that  fojwierly  svirgoons  used  silk 
for  suture,  later  plain  catgut,  still  later  chromic  catgut  and 
more  recently  wire  of  various  types,  copper,  silver  and  various 
other  metals;  that  wire  sutures  are  not  experimental  or  unusual 
in  oanoer  eases.  Because  one  doctor  does  not  approve  of  the 
method  used  by  another,  it  is  not  sufficient  to  prove  that  the 
other  doctor  was  guilty  of  negligence  in  not  using  the  same 
kind  of  sutixros  that  he  would  have  used  under  similar  clrciim- 
stances.  As  before  stated*  Before  a  plaintiff  can  recover  in 
a  malpractice  case,  it  must  be  shown  by  affirmative  ovidenoe, 
first,  that  defendant  was  luiskllful  and  negligent,  and  second, 
that  his  want  of  skill  and  ©are  caused  injury  to  the  plaintiff. 
The  record  is  bare  of  any  unskilful  conduct  of  the  defendant 
in  operating  upon  the  plaintiff.  It  la  stated  in  the  case  of 
Phebus  vs.  Mather,  l8l  111.  App,  Page  271^.:  "In  an  action  to 
recover  damages  for  alleged  malpj?actloe  in  the  treati^ient  of  an 
eye,  proof  that  a  good  result  was  not  obtained  is,  of  itself, 
no  proof  or  evidence  of  negligence  or  lack  of  skill,  but  there 
must  be  affirmative  proof  of  such  negligence  or  lack  of  skill 
and  that  the  injuries  complained  of  resulted  therefrom  and  such 
proof  can  only  be  established  by  the  testimony  of  experts  skilled 
in  the  medical  profession," 

When  a  doctor  operates  on  a  patient  he  is  entitled  to 
reasonable  cooperation  with  his  patient.  In  this  case  the  evi- 
dence shows  that  the  plaintiff  was  uneoopei»ative.  He  says  after 
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the  tlilrd  operation  h©  and  the  doctor  had  a  quarrel  and  th« 
record  ahowe  that  after  one  of  the  operations  he  had  the 
blocks  vinder  the  foot  of  the  bed  removed,  which  the  doctor 
thoiight  was  the  proper  treatment.  The  plaintiff.  Insisted  on 
having  those  blocks  removed  and  signed  a  release  in  which  he 
stated  that  he  knew  he  wan  going  contrai?y  to  the  doctor's 
orders  in  having  thaa  resaoved.  This  may  have  been  the  main 
reason  that  the  operation  was  not  as  successful  as  the  plain- 
tiff had  desired  it  to  be. 

He  complains  about  his  hernia  after  the  defendant  had 
operated  on  Mm  the  third  time;  such  hernias  may  be  caused,  so 
Doctor  Horrall  testified,  "by  getting  up  too  early  after  an 
operation,  eating  too  rauoh  when  he  should  be  on  a  liqtiid  diet, 
failure  to  use  rectal  tubes  to  let  the  gas  otit,  or  nausea  and 
vomiting,  or  a  number  of  things  will  do  it,"  After  Doctor 
Horrall  had  operated  upon  the  plaintiff  the  first  time  the 
plaintiff  also  Jiad  a  hernia  and  was  treated  for  it  la  the 
second  operation. 

It  is  our  conclusion  that  tinder  the  facta  as  presented 
by  the  record  in  this  case,  the  plaintiff  has  failed  to  prove 
his  case  charging  the  defendant  negligently  treated  him,  and  for 
above  reasons  the  jud^sent  of  the  trial  ooiArt  is  hereby  affirmed. 

Judgment  affirmed. 
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IN  THE 
APPELLATE  COTJRT  OP  ILLINOIS 
SECOND  DISTRICT, 
OCTOBER  THiM,  A.  D.  1953. 


HELEN  RIDGE,  } 

Appellee,   ) 

) 
vs.  ) 

JOHN  E,  RIDGE,        f 
Appellant,  ) 


Appeal  from  the  Circuit 
Covirt  of  Lee  Coiinty, 
Illinois. 

I  '1     lX'226 


i  WOLFE,—   J. 

At  the  JanTiary  Term  19^3  of  the  Lee  County  Clrciilt 
Court,  Helen  Ridge  procured  a  divorce  on  groimds  of  desertion 
from  her  husband,  John  E,  Ridge.  The  custody  of  their  ;r.lnor 
!  child,  John  E.  Ridge,  Jr.,  was  given  to  his  father  with  rights 
of  reasonable  visitation  by  the  mother.  The  record  shows  timt 
the  complaint  for  divorce  was  filed  on  April  10,  1953,  and  that 
John  E.  Ridge  filed  his  v/alver  of  service  and  consent  to  an 
Inmediate  hearing.   He  also  filed  an  answer  in  which  he  denied 
that  he  willfully  deserted  his  wife.   On  the  same  day  a  hearing 
was  had  upon  the  merits  of  the  cage,  but  John  E.  Ridge  did  not 
appear  and  on  the  sara©  day  a  decree  of  divorce  was  granted. 

On  June  8,  1953,  Helen  Ridge  Hied  a  petition  in  the    i 
Ciro\d.t  Court  of  Lee  County  asking  that  the  decree  in  regard    • 
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to  the  oustody  of  their  oJtdld  bo  raodlflod  to  that  aho  would       \\ 
iMtro  tho  ri^ht  to  tako  th*  oMld  to  b»T  own  hono  for  oortaln 
periods  of  tlnio,  and  diirlnr:  tho  stcnmer  raoatlon*     "ho  alXefod 
In  hor  petition  that  aho  could  not  a»tlaraot;orlly  visit;  with 
her  son  while  at  the  heme  of  her  fomer  husband,  and  timt  the 
father  of  the  boy  interfered  with  her  rlghta  of  visitation* 
John  E«  Ridge  filed  an  answer  to  this  laetltion  and  derded  that 
he  had  Interfered  In  any  way  with  the  visits  between  the  mother 
and  her  aon*    A  hearing  was  had  <m.  July  17«  1953*  &^^  Helen  \\ 

Ridge  was  granted  a  testnorary  custody  of  hor  child,   .Tdtm.  £• 
Ridge,   Jr»,  for  July  19#  Ai^uat  2nd  and  A\*guat  16,  1953*  between 
the  hOTira  of  one  o'olook  and  six  o'olook  p»xa«     A  deoree  was  entei** 
ed  aocordlnpily  and  Jehn  I?,  Ridge  has  porfeoted  an  aji^eal  to  this 
Court  to  reverse  this  order* 

It  appears  from  ttae  record  that  Helen  I? Idga^  shortly  after 
the  divorce  was  granted,  rcMarrlsd,  and  now  has  a  hcaae  of  her 
owTi)  that  at  the  time  of  the  divoroe  she  had  no  hozae  slsA  was  { 

wwking  to  laake  her  livli^  and  eould  not  care  for  her  son  and 
she  oonsentod  at  that  time  that  the  father  have  the  custody  of  \^ 

the  child  and  to  waive  allTJony, 

John  K.  Ridge  did  not  claim  that  the  mother  is  not  a 
suitable  person  to  have  the  cuetody  of  iver  scai,  or  that  the 
hone  which  ^e  now  has  is  not  sidtablo  to  take  the  boy,  while 
he  would  be  visiting  her,  but  says  that  she  waived  her  right  to 
the  boy  at  the  tlae  of  the  divorce* 

The  appellee  contends  that  the  order  appealed  frosn  is 
zaot  a  final  or  appealable  order  and  that  the  question  raised 
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on  appeal  is  moot  and  Is  therefore  not  reviewable.  A  similar 
question  was  raised  in  the  case  of  Schneeman  vs.  Schneeman, 
317  111.  App.  286,  arxd  it  was  there  decided  that  an  order  for 
the  custody  of  a  child  even  though  such  custody,  is  to  be  only 
partial  and  temporary  is  *n  appealable  order.  We  agree  with 
what  was  said  in  this  case  and  hold  that  the  order  is  appeal- 
able and  the  questions  raised  are  not  moot. 

The  first  contention  of  the  appellant  is  that  to  warrant 
modification  of  the  custody  provisions  of  a  divorce  decree,  the 
party  seeking  modification  raiist  show  a  change  in  condition 
affecting  the  welfare  of  the  child  since  the  entry  of  the  decree.  ' 
Ho  doubt  this  is  the  law  as  so  stated  in  Nye  vs.  Nye,  I4.II  111. 
24.08.   It  is  undisputed  in  tliis  case  that  John  E.  Ridge  did  not 
contest  his  wife's  divorce  action  and  while  he  filed  an  answer 
in  effect,  the  hearing  vms  a  default  case.   In  his  evidence 
he  now  says  that  his  wife  swore  falsely  in  procuring  the  divorce. 
It  seems  that  this  is  a  little  late  to  raise  this  question  as 
he  had  ample  opportunity  to  defend  the  case  if  h©  had  so  wished 
at  the  time  of  the  hearing.  About  the  only  reason  that  he  gives 
for  not  wanting  the  mother  of  his  son  to  take  the  child  to  her 
own  home  once  in  two  weeks,  is  that  she  is  a  scattorbrain,  as  he 
calls  her.  Websters  dlctlona37y  described  a  scattorbrain  as  "one 
incapable  of  serious  or  connected  thought."  In  reading  the 
testimony  of  the  plaintiff  and  the  defendant,  it  seems  to  us 
that  her  testimony  is  more  serious  and  connected  than  that  of 
the  defendant,  and  the  Court  who  heard  the  evidence  and  saw  the 
witnesses,  probably  came  to  that  same  conclusion  before  he  entered 
the  decree  he  did. 
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It  Is  qxtestlojxed  uh«ther  the  Covact  has  a  right  to 
modify  the  dlvoioa  deeree*     Part  of  Section  19,  Chapter  kO, 
the  Dlvoree  aot  of  Illinois  Revised  Statutes  1953  l>rovidest 
"The  CoTiPt  may,  on  appllcatiozi,  frcwa  time  to  tlne^  mdce  suoh 
alterations  in  the  &llo>mnoe  of  alliAOS^  and  a)alntens2:^ce,  and 
the  eare,  custody  and  supj>ort  of  the  ehildren,  as  shall  appear 
reasQRabl©  and  proper,"     In  Stafford  va*  Stafford,  299  111* 
i|j9,  the  CmjTt  statedt     "TMs  right  to  modify  the  decree  at 
to  the  custody  of  the  rolnor  child  frora  time  to  time,  as  shall 
appear  reasonable  and  prcper,   is  expressly  given  by  section 
18  of  our  Divorce  act,  w?~vleh  lias  been  sustained  freqiiwatly  by 
the  decisions  of  this  court,"   (Draper  v».  Draper,  6B  111*  Page 

17.) 

The  law  Is  well  stated  in  regard  to  the  custody  of 
children  i^ai  their  parents  or©  divorced  in  Kelly  V8«  Kelly,  317 
111,   Page  lOij.  and  is  as  follows t     "While  a  bill  wiJ.oh  lias  for  its 
sol©  purpose  the  obtalnlnp;  of  th©  care  aai  custody  of  a  ©Mid 
eamot  be  pjalntained,  (Thciaas  vs.  Thotnas,  250  III*  35t<.,)   the 
Divorce  aot  authorises  the  eoxirt  wiiich  has  jurisdiction  of  a 
suit  for  divorce  to  «ake  ordei^s  concerning  the  care  ax^  custo^ 
of  the  Child  or  children  of  the  parties  during  the  pwidenoy  of 
the  suit  cr  upon  final  hearing  when  a  divorce  is  decreed,  and 
this  order  respecting  the  care,  custody  and  sui^ort  <tf  the  child 
or  children  way  be  altered  trm  tl»e  to  tiste  as  changed  conditions 
warrant,     (?!tafford  v.  «?tafford,  299  111.  3k^*)     Since  the  ctiilc'.ron 
of  divorced  parents  are  often  exposed  to  tSie  mutual  anliaositles 
and  jealousies  of  their  parents  a»d  the  happiness  of  the  ohildren 
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and  their  usefulness  as  citizens  are  thereby  endangered,  it  is 
the  established  policy  of  the  law  of  this  State  to  regard  such 
Children  as  wards  of  the  court.  The  nurture  and  proper  training 
of  the  children  of  divorced  parents  being  ratters  of  vital  inter- 
est to  the  State  as  well  as  to  the  ohJ.ldren  themselves,  the 
legislature  has  provided  that  the  court  granting  a  divorce  siiall 
have  full  and  continuing  jurisdiction,  during  the  rainority  of 
such  children,  to  make  from  time  to  time  such  orders  with  respect 
to  their  care,  cuatodj'  and  support  as  reason  and  justice  shall 
require,  \n\ile   the  marriage  relation  may  be  dissolved  and  the 
marital  rights  and  duties  thereby  brought  to  an  end,  the  rela- 
tion of  parent  and  child  cannot  be  destroyed."  To  the  same 
effoct  is  Williama  vs.  Williams,  316  111.  App.  6|  Sarr  vs.  Rust, 
217  111.  App.  B^$, 

In  the  case  of  Houshland  va.  Leonard,  1^1^   ill.  135,  a 
dispute  arose  over  the  custody  of  a  minor  child  as  a  jurisdiction- 
al matter  between  the  county  court  and  the  circuit  court,  and  it 
is  there  stated:  "it  is  well  settled  that  while  the  circuit 
court  Initially  awarded  custody  of  the  child  to  the  petitioner, 
the  jurisdiction  of  that  court  continued  for  the  purpose  of 
making,  from  time  to  tine,  such  ca-ders  relating  to  the  child's 
care,  custody,  and  support  as  reason  and  justice  might  require." 
Citing  Nye  vs.  Kye;  Kelly  va.  Kelly  and  Stafford  va.  Stafford, 
supra. 

It  is  largely  under  the  discretion  of  the  trial  court 
after  he  has  heard  the  evidence,  to  make  the  proper  disposition 
for  the  cliild's  care  and  custody.  In  the  present  case  the  father 
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testified  that  the  child  was  going  to  suinmer  school  and  was 
busy  practically  all  the  time  d\xping  the  week.  The  Judge  evi- 
dently took  this  matter  into  consideration  because  the  three 
days  that  he  ordered  the  ciiild  delivered  to  the  mother  were 
on  Sundays,  and  therefore  would  not  interfere  in  any  way  with 
the  child's  schooling.  The  luother  now  has  a  suitable  home  in 
which  she  can  entertain  her  own  son,  and  she  states  that  the 
conditions  surrounding  her  former  husband's  home,  made  it  un- 
desirable for  her  to  visit  her  son  there.  After  John  E.  Ridge 
swearing  that  his  former  i^ii'e   was  a  gcatterbrain  and  a  perjurer, 
the  conditions  surrounding  a  visit  at  his  home  woiild  not  be  im- 
proved. 

It  is  our  conclusion  that  the  Co-urt  properly  found  that 
it  xms  for  the  best  interest  of  the  child  tliat  the  nother  be 
allowed  to  take  him  to  her  own  home  on  the  three  days  that  x^ere 
designated  in  the  decree,  and  that  the  order  appealed  from  should 
be  and  is  affirmed. 

Affirmed. 
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Gen.    No.      10721 


Abstract 


IN  THE 
JM^ELLATE  COURT   OF  ILLIKOIS 
SECOND  DISTRICT. 
OCTOBER  TERM,    1953. 


Agenda  No.   19. 


AOTHOKY  SPARACIiiO,  ) 

Plaintiff -Appellant, 


vs. 


JOE  PEROM, 


Defendant-Appellee. 


r 


Appeal  from 
Circuit  Court, 
Winnebago  County. 
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WOLFE,—  J. 

Anthony  Sparacino  filed  a  suit  in  the  Circuit  Coart 
of  Winnebago  Goimty  charging  Joe  Perona  with  false  imprison- 
ment and  assault  and  battery.  The  first,  second  and  fourth 
counts  of  the  complaint  charge  that  the  defendant  unlawfully 
and  maliciously  restrained  the  plaintiff  of  his  liberty  and 
detained  him  in  custody  without  his  consent  and  against  his 
will  and  without  a  warrant  or  other  legal  process.  The  third 
and  fifth  counts  of  the  complaint  charge  the  defendant  unlaw- 
fully and  inalioiously  made  an  assault  upon  the  plaintiff. 
Each  count  states  specifically  what  the  defendant  did.  The 
fifth  ooiint  also  charges  that  by  reason  of  the  assault,  the 
plaintiff  was  damaged,  etc.,  and  asks  for  exemplary  or 
punitive  damages.  He  asks  for  a  judgment  for  #100,000. 
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The  defendsuit  filed  his  motion  to  dlsmlas  the  c<xnplalnt, 
which  was  sustained  by  the  Court  and  Judgment  entered  against 
the  plaintiff  in  bar  of  the  action  and  for  costs.   It  is  from 
this  Judgment  that  the  appeal  Is  prosecuted  to  this  Court, 

The  main  contention  of  the  defendant  is  that  there  are 
only  two  causes  of  action  and  they  should  be  combined  in  two 
counts.   We  cannot  agree  with  this  contention.   In  an  examina- 


.1/ 


tion  of  the  separate  counts  each  states  a  cause  of  action,  but   1 
in  a  different  manner,  and  if  proven  each  woiald  entitle  the 
plaintiff  to  damages. 

The  Court  sustained  a  motion  to  strike  the  original 
complaint  and  the  second  amended  complaint  was  filed.   It  is 
argued  by  the  appellee,  but  it  does  not  appear  in  the  record 
that  the  first  amended  complaint  charged  that  the  defendant 
was  a  deputy  sheriff,  and  he  now  insists  that  each  count  of 
the  complaint  is  fatally  defective,  because  it  is  not  alleged   | 
that  the  defendant  is  a  deputy  sheriff.  To  sustain  his  con- 
tention he  relies  on  the  case  of  Povllch  vs.  Glodich,  311  ill. 
1)4.9«  An  examination  of  that  case  discloses  that  the  question 
was  not  raised.  The  case  was  filed  to  the  February  Term  1921 
of  the  Pranklln  Coimty  Circuit  Coxxrt,   In  stating  the  facts  of 
the  case,  the  Court  uses  this  language:   "The  defendants  filed 
their  general  demiirrer  and  at  the  September  term,  1921,  with- 
drew the  demurrer  as  to  the  defendant  Glodich,  and  the  plain- 
tiff dismissed  the  suit  as  to  the  defendant  Buchanan."   So 
that  there  was  no  demurrer  for  the  Court  to  pass  upon,  how- 
ever in  the  last  sentence  of  the  opinion,  the  Coxirt  did  say: 
"It  is  argued  that  the  declaration  did  not  state  a  cause  of 
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action,  but  it  was  sufficient  as  against  a  general  demurrer." 
in  the  above  case  It  was  alleged  that  neither  of  the  defendants 
vaa  an  officer  of  the  law.  We  find  no  case  that  supports  the 
appellee's  contention  that  It  was  incumbent  upon  the  plaintiff 
to  allege  that  the  defendant  was  a  deputy  sheriff. 

If  the  defendant  is  a  deputy  sheriff  and  acting  as  such 
m  his  legal  capacity  and  made  a  lawful  arrest  of  the  plaintiff, 
it  is  a  matter  for  his  defense,  and  it  has  frequently  been  so 
held  by  oo^  courts.  Haln  vs.  Hitter,  12  111.  Page  80;  Olsen  vs. 
Tjpsahl,  69  111.  273;  Chicago  «:  Western  Indiana  R.  R.  Co.  vs. 
Shroeder,  etc.,  l8  111.  App.  328;  Chicago  Title  and  Trust  Co., 

vs.  Core,  126  111.  App.  272. 

It  is  our  conclusion  that  the  plaintiff  stated  a  good 
cause  of  action  in  his  complaint  and  the  Court  erred  in  sus- 
taining a  motion  to  strike  the  same  and  dismiss  the  suit.  The 
judgment  of  the  Circuit  Gouft  is  hereby  reversed  and  remanded 
with  directions  to  overrule  the  notion  to  strike  and  to  enter 
a  rule  on  the  defendant  to  answer  the  complaint. 

Reversed  and  remanded. 
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APPET^IATE  COtJRT  OP  ILLINOIS 
SEOOHD  DISTRICT. 
OCTOBHR  TERM,  A.   D.   1953* 


JOilK  STEEIJ;, 

Plalntlff-App®13.0O, 


▼s« 


Appeal  froKi  the 
Ciyouit  Couz*t  of 
l>tej?aliall  Coiuaty, 
Illinol*, 


mRY  STEELS,   et  aim, 

Dflif©ndant9-Apr>©llant8.   i    n 
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Bella  Duks  owi®d  land  In  ?lai««hall  Cotmty  and  41«A 
lnt«stat©  on  June  6,  19!J3«     On  J\me  22,  1953,   J'oto  «?teole  •» 
h«lr  of  th«  dooeased,  fil»d  a  partition  suit  l.n  the  Circuit 
Court  of  Marshall  Goiuaty  toT  th«  partition  of  part  of  thft 
real  eistate  o^med  by  ?ello  Duke  in  her  lifetim©,     Mary  Steele, 
et  al,,  also  heirs  at  law  of  Belle  Duke,  filed  a  ccmterclaia 
for  the  partition  of  all  of  the  land  o%ined  by  the  deoedent  at 
the  time  of  her  death  and  J-iavlne  a  ccaiBn<ari  chain  of  title. 
Mary  Steele  waa  ai»polntod  administrator  de  bonis  noxi  of  the 
Eatate  of  Belle  Duke  by  th©  County  Ccvirt  of  Marshall  County, 
Illinois,  and  qmlifled  ae  iueh  adadniatrator,     John  Steele 
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filed  an  taRcnded  coraplalnt  and  th©  defeadnnbie  filed  an  Aiiawor 
thereto.     In  JMly  1953,  ^^ary  Steele  and  the  other  defoxid&nts 
rewpeaenttnsr  flv»«-elxtha  of  the  parties  in  lnte3»est  filed  a 
petition  for  the  appointment  of  reoelvoip  ovor  th.e  lands  in- 
volved and  raqti«nfe8d  that  VMlter  a»  Harrlaon  b©  appointed* 
MP.  Harrieon  had  been  the  treuepal  agent  and  advise?  of  'lelle 
Duke  for  a  n-uaibor  of  jeajpa  ftsid  had  handled  all  of  her  jaroperty 
continuously  for  thirty  years  or  7mr&  |>rior  to  has?  death.     Thie 
agency  co-atinued  to  the  date  of  hfjr  death*     Jolya  ?teele  did  not 
file  an  answer  or  assign  any  reasoii  why  he  wae  oT«!>oped  to  tl\6 
appointment  of  Walter  S,  Harrison  aa  gfiieh  receivor,     'J'he  defendants 
IntxKjduced  evidence  to  a  how  that  Mr*  Harrison  was  ooapeteii.t  and 
reliable,  and  aaked  th®  ohanoellor  to  appoint  him  as  amh.  receiver, 
but  the  Co^irt  refused  to  appoint  nt?»  Harrlaon  and  appointed  Robert 
A.  Barnes  the  Piaster  In  Chamery  of  the  Ciro^alt  Court  of  Marshall 
County  as  reooivor*     It  ie  fr<sa  tJi's  oi^d^^r  that  %}m  defendants 

I  have  perfoptod  an  appeal  to  this  Gowrt. 

It  is  contended  by  the  appellaiita  that  the  Co\«»t  erred 
In  not  appointing  Walter  S,  Harrison  as  suoh  reoeivei*,  as  five- 

11  sixths  of  the  parties  In  interest  requested  hts  appolnti^ent ,  and 
the  evidence  a^wws  tJiat  ?^.  Harrison  was  thoroughly  cccnpetent  to 
serve  as  s\20h  reoeiver  and  that  John  Steele  gave  no  reason  what- 
soever why  he  was  opposed  to  l^»  Harrison's  appolntjaent.     The 
chancellor  has  a  lar^,e  discretion  in  whom  he  shall  appoint  aa 
receiver  in  s\ieh  oases,  provided  the  one  he  appoints  Is  a  oora- 
j»tant  person  to  serve  aa   siioh. 

The  appellants  also  olai)a  tivat  the  Oottf^  eivvA  In  appoint- 
ing Robert  A*  Barnes  reoeivwr,  because  he  was  the  mstor  in  Chancery 
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of  tho  Ciroxjdt  Court  in  which  thla  oase  is  pendli3|v,     Mr,  Harrison 
vaa  oallod  as  a  wltn«s8  and  aftor  he  had  desorlbad  his  dutiss  as 
«g«ab  for  Belle  Dtiko  and  tund  stated  what  he  understood  the  duties 
of  tho  reoeiver  would  b©,   the  Court  on  ooflimentlng  upor;  his  tesfcl- 
»ony  stated!     "All  these  raatteris  will  ooroe  before  the  raster  in 
oonneotlon  with  the  shares  of  the  pi*ooeeds  or  the  rents  of  those 
respective  parties  In  the  real  estato,"     The  abstraot  oon tains 
the  doelslon  of  the  trial  court  after  the  close  of  the  testi'^ony 
and  is  as  follows  t     "C  Ire  tens  tanoee  have  changed,   there  ez^  now 
other  parties  Interested  In  the  property  for  the  first  tliae,  and 
who  at  the  first  opportunity  db joe ted  to  Harri»ou»s  appolntnent 
as  administrator,     John  ''^teel©  was  not  oonsulted  before  applying 
for  appointment  of  Mr.  Harrison  as  administrator,   the  very  fact 
that  the  five  interests  want  Harrison  is  the  yFerj  tidnp  that 
would  oatise  John  not  to  want  hl.m,  and  without  implication  against 
Harrison  because  of  his  ability.   If  Jojcm  "^-teele  does  not  want  hla* 
his  objection  should  be  considered*     Tlie  properties  are  leased 
t  kxunt  of  no  objection  to  the  aian  I  have  In  mind  as  to  capacity 
and  ability  to  assume  the  duties  as  receiver*     I  must  go  outside 
of  the  parties  aixd  appoint  a  person  who  will  be  Irterested  direct- 
ly In  doing  the  things  that  a  receiver  oight  to  do,  and  having 
due  retpMt  for  ?^»  Hax»riton*s  ability  and  naklnc  no  implication 
•gainst  him,  and  with  no  reflection  on  the  desires  of  the  five* 
sixths  Interest,  X  feel  it  only  fair  to  treat  all  alike  and  not 
appoint  one  t^o  is  sugr:ested  by  either  side,  and  I  appoint  Robert 
A*  Baimes  on  filing  bond*" 
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Flpom  a  rcadlz^  of  the  Court* a  doolilon  It  appeurs  that 
b^oause  John  r^teel*  r«pras«&tinp.  one-sixth  of  the  estate  objeoted 
to  Mr«  Jiarrlson'a  appol&tnent,  the  Coiirt  sustained  his  objeotion, 
but  he  appointed  a  laan  as  reoelTer*   to  \6\am  the  owners  of  the 
five-sixths  interest  in  the  property,  are  opposed* 

The  appellants  elaln  that  a  snaster  In  ohanoery  is  not 
a  proper  party  to  be  appointed  reoelver.     They  rely  upon  the 
oaao  of  Benneson  vs»  Bill,   62  Ill»  kOB  aa  suRfcainin/?;  their 
position.     In  the  case  we  find  the  following j     "Thore  la  another 
objeotlon  made  to  the  deoree,  and  that  la  in  appoint irjg  the  Tsaster 
in  ohanoery  of  the  oourt  the  reoelyer,  la  the  event  appellant  did 
not  aet  in  ninety  days,     Aa  a  general  v\xl%,  the  appointmttat  of  a 
reoelver  is  ordir^arlly  a  matter  of  dlsorofclon  in  the  ooiirtj  but 
there  are  persona  who,  owln^^  to  tholr  position,  are  not  usually 
ootqpetent  to  aot  as  such.     A  party  to  a  suit  is  not  oompetent, 
unless  by  eonee^t  of  both  parties,     Kor  Is  a  trustee,  for  la©  la 
the  person  to  see  that  the  receiver  performs  hla  duty.     The  two 
ohaxHioters  are  Ineompatlblej  but  in  a  speolal  case  he  night  bo 
apnointed,  ho  engaging  to  aot  aa  sxjoh  without  ««oliawnt,     Anl 
this  rule  Is  extoadod  to  others  boaides  trustees.     In  Taylor  v, 
Oldham,   Jaoob  R,  527,  Lord  Fldon  hold  that  the  son  of  a  next 
friend,   suing  for  an  Infant,  oxght  not  to  be  receiver.     Now  will 
a  aan  be  appointed  reoelver  ^ose  position  may  cause  difficulty 
In  administering   juatlee.     A  naster  in  chancery  was  acoosfdlngly 
held  dltt<i\uaifled,  he  being  an  officer  whose  duty  it  was  to  pass 
the  accounts  and  check  the  oonduot  of  a  receiver,     Kerr  on 
Reoelver s,  oh,  k»  PP»  126  to  130," 
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Th«  appellee  In  his  orgumflDt  states  that  the  decision 
in  the  Benneson  oaae  rests  entirely  upon  the  antiquated  doctrine 
of  the  ohaneery  oourt  that  has  long  slroe  lost  Its  basis  in 
faot;  that  the  ecillghten  dootrlnea  ot  our  present  day  Courts 
would  not  permit  the  silniatorial  funotiona  of  the  Master  in 
Chanoery  to  disqualify  a  dislnterosted  reeeiver  such  as  Hohert 
A«  Barnes* 

The  Appellate  Court  of  the  Third  District  of  Illinois 
In  1912  did  not  agree  with  the  appellee  tiiat  this  was  an  sntl* 
quated  doctrine.  In  the  case  of  Briggs  vs.  Reynold,  I76  111, 
App.  1|20,  the  ?%8ter  In  Chancery  iii  Plk©  Cotmty  i^ms  appointed 
reeeiver  In  a  case  pending  in  that  coiexty,  and  the  Covert  in 
rerersing  thla  appointment  uses  this  languaf'et  "It  is  also 
contended  that  there  is  error  in  the  appointment  of  Edward  Doooy 
as  receiver  In  IlllnolB.  ooocy  is  the  mster  in  Chanoei^  in 
Pike  County,  and  one  cf  the  ooraplainants.  A  party  to  a  suit  or 
*  "M^ater  in  chancery  is  rjot  oonpetont  to  act  as  rocoivorj  the 
reeeiver  shoxild  he  an  irrpartial  and  indirferent  person.  Benneson 
▼s.  Bill,  62  111.  U.O0|  Watson  vs.  Cudney,  1^4  111.  App.  h2l^*' 

It  is  our  conclusion  that  the  trial  oovirt  eri^d  in  appoint- 
ing Rctoert  A.  Barnes  as  receiver  in  the  present  case,  as  he  Is 
\    disqualified  by  reason  M£,boing  Master  in  Chanoei*y.  ifhlle  it  is 
true  that  the  majority  of  the  intearosted  parties  do  not  necessarily 
control  the  appoirttaent  of  a  receiver,  their  interest  should  be 
considered,  and  as  they  strenuously  object  to  the  appointment  of 
Mr.  Barnes,  we  feel  that  the  case  should  )>e  reversed  and  the  cause 
remanded  with  directions  that  the  Court  appoint  some  other  wholly 
disinterested  and  qualified  person  as  receiver. 

Reversed  and  renanded  with  directions. 
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CULBERTSON,   J. 


This    is    an    appeal    from    a    judgment    in    forcible 
entry    and    detainer    entered    in    the    Circuit    Court    of 
St.     Clair    County    in    favor    of    Appellees,     ALMA    DAVIS 
and    CHARLES    DAVIS    (hereinafter    called    plaintiffs),     as 
against    Appellants,     THOMAS    MOORE    and    CLAIRE    MOORE 
(hereinafter    called    defendants),     for    possession    of  premises 
described    in    the    complaint,     and    on    plaintiff's    motion    for 
sunnmary    judgment.       Judgment    for    possession    was    enter- 
ed   on    April    6,     1953.       Notice    of    appeal    was    filed    in    the 
Trial    Court    on    April    24,     1953,     more    than    five    days 
after    judgment    for    possession    was    entered.       The    appeal 
bond    was    filed    in    the    Trial    Court    on    May    4,     1953.       On 
July    3,      1953,     the     Trial    Court,     on    motion    of    plaintiffs, 
entered    an    order    dismissing    the    appeal    of    defendants    to 
the    Appellate    Court. 


I 


The    plaintiffs    filed    an    entry    of    a    cpecia.  1    appear- 
ance   and    moved    to    dismiss    or    strike    the    appeal,     and 
filed    suggestions    in    support    of    such    motion,     to    which 
defendants    filed    objections.       The    motion    to    disn-iiss 
the    appeal    sets    forth    that,     as    appears    from    the    trans- 
cript   of    record,     a    notice    of    appeal    was    not    filed    with- 
in   five    days    after    the    entry    of    judgmient;    that    the 
appeal    bond    was    not    conditioned    as    required    by   Section 
2  0 ,     Chapter    5  7,     1951    ILLINOIS    REVISED    STATUTES,    and 
was    therefore    defective;    and    that    the    Court    below    had 
entered    an    order    dismissing    the    appeal,     as    herein 
stated.       It    is    pointed    out    that    in    Sub-Section    2,     of 
Section    15  5,     Chapter    110,     1951    ILLINOIS    REVISED 
STATUTES ,     proceedings    in    forcible    entry    and    detainer, 
and    other    actions    in    which    procedure    is    regulated    by 
special    statutes,     are    required    to    be    in    accordance    with 
the    statutes    dealing    therewith;    that    Rule    2    of    the 
Supreme    Court    confirms    that    the     special    statutes    control 
to    the    extent    that    they    regulate    procedure,     but    that    the 
Civil    Practice    Act    applies    to    matters    or    procedure    not 
regulated    by    special    statute. 

Under    the    Forcible    Entry    and    Detainer    Statute 
(19  5  1    ILLINOIS    R.E  VISED    STATUTES ,     Chapter    5  7  , 
Sections     19,     20    and    21),     liotice    of    appeal    and    bond    are 


k 


required    to    be    filed    within    five    days    of    the    judgment, 
and    the    bond    is    required    to    be    conditioned    so    that    the 
appeal    would    be    prosecuted    with    effect;    that    regard- 
less   of    the    outcome    of    the    appeal,     to    pay    all    rents    due 
before    final    determination    of    the    suit;    and    in    case    the 
judgment    from    which    the    appeal    is    taken    is    affirmed    or 
the    appeal    dismissed,     to    pay    all    damages    and    loss 
resulting    from    the    withholding    of    the    premises,     etc. 
The    bond    in    the    case    before    us    was    conditioned    only    on 
pay   ment    of    the    amount    of    judgment,     costs,     interest,     and 
d  a  m-  a  g  e  s  . 

The    Statutes    of    this    State    provide    that    if    defendant 
appeals    in    a    forcible    entry    and    detainer    suit,     notice    of 
appeal    and    the    appeal    bond    must    be    filed    within    five    days 
of    rendition    of    judgment    for    possession    (1951    ILLINOIS 
REVISED    STATUTES,     Chapte  r    57,     Section    19;    GHOLSTON 
vs.     TERP.ELL,     292    111.     App.     192;    PRASNIKAR    vs. 
HARM  E  LING  ,     329    111.     App.     341;    KRUSE    vs.     BALLSMITH, 
332    111.     App.     301;    CHICAGO    HOUSING    AUTHORITY    vs. 
FRANK,     335    111.     App.     456;    ATLAS    FINISHING    CO.     vs. 
A  I^J  D  E  R  S  O  N ,     336    111.     App.     167). 

Defendants    have    called    attention    to    the    case    of 
GENTLE    vs.     BUTLER,     278    111.     App.     371,     as    authority 
for    their    position    that    notice     of    appeal    and    bond    may    be 
filed    later    than    five    days    fi.-om    the    date    of    judgment    in 
a    forcible    entry    and    detainer    action.       At    the    time    of    the 
decision    in    the    GENTLE    vs.     BUTLER    case,     the    provisions 


of    Section     19    of    the    Act    did    not    specifically    state    that 
the    party    feeling    aggrieved    inust    file    "notice    of    appeal 
and    b  o  5T  d  "    \^'  i  t  h  i  n    five    days     of    the     rendition    of    j  u  d  p;  m  e  n  t  . 
The    Act    now    so    provides    and    specifically    recites    that 
no    notice    of    appeal    shall    be    required    in    cases    appealed 
from    J  u  s  ti  c  e  s  -  of  -  th  e  -  P  e  a  c  e  .       The    conclusions    in    the 
GENTLE    vs.     BUTLER    case    that    the    five-day    provision 
was    to    apply    only    to    appeals    froni    Justices-of-t he-Peace 
can    hardly     be    applicable    to    Section    19,     as    now    amended. 

As    stated    in    the    case    of    PRASNIKAR    vs.    HARMELING, 
supra,     the    conclusions    contended    for    would    be    contrary 
to    the    express    wording    of    the    statute    which    creates    an 
appeal    from    the    judgment    of    the   Court    upon    any     trial    had 
under    this    Act,     provided    it    is    taken    within    five    days. 
The    Court    also    pointed    out    that    to    so    conclude    would 
defeat    the    purpose    of    the    statute,     which    was    to    create 
a    sunnmary    remedy    in    which    the    rights    of    parties    would 
be    speedily    deter  nnined,     and    an    appeal    permitted    in    such 
forcible    entry    and    detainer    cases    only    if    taken    within 
the    time     specified    in    the    statute.       Under    the    circum- 
stances,    we    must    conclude    that    the    motion    to    dismiss    the 
appeal    should    be    allowed    and    the    appeal    is,     therefore, 
d  i  s  ^Ti  i  s  s  e  d  . 

Motion    to    dismiss    appeal    allowed. 


Scheineman,     P.     J.,     and    Bardens,     J.,     c  6^  u 


Publish    a  b  s  t  r  a  c  i    only. 
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ABC  LOAN  COMPANY  OF  ILLINOIS,  INC., 

Appellant, 

V, 

THOMAS  W.  CAMPBELL,  lONA  CAMPBELL 
and  MALLIE  LOFT IN, 


MALLIE  LOFT IN, 


Defendants] 


Appellee. 


-A- 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAGO. 


^    1 
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MR.  PRESIDING  JUSTICE  FEINBERG  DELIVERED  THE  OPINION  OF  THE 

COURT, 

Plaintiff  appeals  from  a  Judgment  In  Its  favori 
which  Is  |25  less  than  the  amount  claimed  by  It. 

A  Judgment  by  confession  for  $177.62  was  entered 
upon  a  note,  secured  by  a  chattel  mortgage  on  an  automobile 
owned  by  one  of  the  defendants.  Defendant  Loftln  filed  a 
petition  to  vacate  the  Judgment  by  confession,  and  upon  a 
hearing  the  Judgment  was  vacated  and  the  defendant  allowed 
to  defend.  The  petition  was  allowed  to  stand  as  an  answer 
to  the  complaint. 

The  petition  alleged,  among  other  things,  that 
plaintiff  advised  petitioner  that  defendant  Campbell  was  no 
longer  making  any  payments  under  said  note,  and  that  It 
would  be  necessary  for  petitioner  to  make  the  payments  as 
co-makerj  that  thereupon  petitioner  made  payments  to  plain- 
tiff of  #10  per  week;  that  after  making  six  such  payments, 
petitioner  advised  plaintiff  that  the  automobile  on  which 
plaintiff  held  the  chattel  mortgage  could  be  seized  and 
possession  taken  in  accordance  with  the  terms  of  the  chattel 
mortgage  held  by  plaintiff;  that  thereupon  petitioner  advised 
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plalntlff  of  the  location  and  whereabouts  of  said  automobile; 
that  plaintiff  agreed  with  petitioner  that  It  would  take 
possession  of  said  automobile  and  foreclose  Its  chattel 
mortgage  and  credit  the  proceeds  of  the  foreclosure  against 
said  note  executed  by  petitioner;  that  thereupon  plaintiff 
took  possession  of  the  automobile  In  accordance  with  the 
terms  of  said  chattel  mortgage;  that  Instead  of  foreclosing 
Its  mortgage,  plaintiff  released  the  automobile  to  defendant 
Campbell  and  did  not  credit  petitioner  with  the  value  of 
said  automobile;  that  said  automobile,  when  plaintiff  reduced 
it  to  Its  possession,  was  worth  $200;  and  that  plaintiff, 
without  consent  of  this  defendant,  made  new  and  other  arrange- 
ments  with  defendant  Campbell  for  future  payments  upon  said 
note,  after  it  released  said  automobile  to  defendant  Campbell. 
Upon  a  hearing  without  a  Jury,  the  court  entered  final 
Judgment  against  defendant,  reducing  the  Judgment  by  confession 
to  the  sum  of  $152.^2.   The  court  later,  upon  the  application 
of  plaintiff,  corrected  Its  Judgment  order  by  Inserting 
therein  a  number  of  findings  of  fact. 

No  report  of  proceedings  is  Included  in  the  record 
before  us.   The  Judgment  order  recited  that  the  court  heard 
evidence.  In  the  absence  of  a  report  of  proceedings  preserving 
the  evidence,  we  are  obliged  to  presume  that  the  evidence 
the  court  heard  fully  Justified  its  findings  and  Judgment. 

The  Judgment  is  affirmed. 

AFFIRMED. 

KILEY  AND  LEWE,  JJ.  CONCUR. 
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&EORGE  T.  JURUS  and  ROSE  JURUS, 

Appellants, 

V. 

CHICAGO  HOUSING  AUTHORITY,  a 
Municipal  Corporation, 

Appellee. 


APPEAL  FROM 


CIRCUIT  COURT 


COOK  COUNTY. 


t 


w 


MR.    JUSTICE  KILEY  DELIVERED   THE  OPINION  OF    IHE  COURT. 

This   is  a  bill  of  review  for  errors  apparent  upon 
the  face  of  the  record  of  a  condemnation  proceeding  by  the 
Chicago  Housing  Authority,      The  chancellor  dismissed  the 
bill  on  motion  of  the  Authority.       JPlaintiffs  have  appealed. 

Plaintiffs  are  the  owners  of  property  within  an  area 
in  Chicago   duly  designated  by  the  Authority  in  19^  as  an 
"integrated  project."      The  Authority  resolution  found  that 
it  was  necessary  and  appropriate   to   acquire  the  real  property 
In  the  area   "for  the  rehabilitation  and  redevelopment  of   the 
above   described  blighted  or  slum  area,"      This   slum  clearance 
project  was  approved  by  the  State  Housing  Board  which 
requested  the   Authority  to   acquire   the  property. 

The   Authority  made  an  agreement  with  Michael  Reese 
Hospital,  owner  of  hospital  facilitiea  in  the   area,    under 
which  the  Authority  agreed  to    sell  or  lease   the  property 
condemned  and  the  Hospital  agreed  to  make   a  firm  bid  to 
purchase   the   area  property  or  a  portion  of  it.      A  public   sale 
of   the  area  property  was  held  April  12,   19^8 »   and  on  May  19th 
the  Authority   accepted  the  bid  of  the  Hospital   for  40  parcels 
of  the  property. 
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Meanwhile  the  City  Council  on  April  29,  19^7 
approved  the  slum  clearance  project.   On  July  15>  19^  the 
State  Housing  Board  approved  the  sale  by  the  Authority  to 

the  Hospital. 

In  March,  194'7  the  Authority  offered  plaintiffs 
$750.00  for  their  property.   February  20,  19^  It  filed  Its 
condemnation  suit.   The  plaintiffs  moved  to  dismiss  on  the 
grounds:  (a)  that  the  stipulated  facts  showed  the  Circuit 
Court  had  no  Jurisdiction  to  take  private  property  for 
private  use;  (b)  that  the  legislature  had  no  authority  to 
authorize  the  taking  of  private  property  for  private  use; 
and  (c)  that  the  action  of  the  Authority  was  an  unequal 
application  of  the  law  In  violation  of  the  Federal  Constitu- 
tion. 

The  facts  we  have  set  forth  were  stipulated  at 
the  hearing.   The  court  denied  the  motion  to  dismiss.   It 
submitted  to  a  Jury  the  question  of  compensation  to  be 
awarded  plaintiffs.   The  Jury  awarded  $5000.00.   The  court 
on  November  5,  1951  found  that  sum  Just  compensation  and 
ordered  the  Authority  to  pay  plaintiffs  in  90  days. 

Plaintiffs  filed  notice  of  appeal  from  the  con- 
demnation Judgnent  to  the  Supreme  Court.   The  appeal  was 
dismissed  by  the  trial  court  March  18,  1952  for  failure  to 
file  a  record  In  the  Supreme  Court  within  60  days  of  the 
filing  of  the  notice  of  appeal.   Rule  36  (D  (e)  Rules  of 
Supreme  Court.  Plaintiffs  made  no  other  attempt  at  further 
review  of  the  condemnation  Judgment.   They  filed  this 
bill  of  review  the  same  day  their  appeal  was  dismissed. 
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The  prayer  of  the  hill  of  review  la  that  the  oon~ 

demnatlon  Judgment  be  set  aside  for  errors  "apparent  on  the 

record."   These  "errors"  are  the  claims  of  lack  of  Jurisdiction 

of  the  Circuit  Court  to  take,  and  lack  of  power  of  the 

legislature  to  authorize  the  taking  of,  private  property  for 

private  use,  and  the  violation  of  the  due  process  clauses 

of  the  Federal  and  State  Constitutions.  The  trial  court 

dismissed  the  hill  on  motion  of  the  Authority.  Plaintiffs 

appealed  to  the  Supreme  Court  of  Illinois  which  transferred 

the  case  here. 

The  essence  of  plaintiffs'  contentions  is  that  the 
taking  of  their  property  was  for  the  private  purpose  of  the 
hospital  or  m  any  event  for  public  and  private  purposes 

which  are  inseparable. 

The  record  indicates  that   the  property  of  plaintiff 
was  not  included  in  the  portion  sold  to   the  Hospital.     We 
shall  pass  this  apparent  lack  of   standing  on  the  part  of 
plaintiffs  to   raise  the  objection  they  have  made  to   the 
court's  Jurisdiction,      Schreiber  v.   County  of  Cook,   388   111. 
297,    308 J    Elliott  V.   University  of   Illinois.   3^5  HI* 
338,    346;   Post  Printlnp;  fc  Publishing  Co.   v.   City  &  Counter 
of  Denver.    68  Colo.   50,   189  Pac.   39;    I6  C.   J.    S.,   Constitu- 
tional Law  §87.      Neither  shall  we  consider  defendant's  con- 
tentions with  respect  to  the   improvident  use  of  a  bill  of 
review  under  the  circumstances  of  this  case. 

Plaintiffs   say  the  question  before   this  court   "on 
the  pleadings"    la  "Hoes   the   Circuit    Court  have   the  power  to 
grant  a  petition  to   take  private  property  for  private  use?' 
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We  think  that  plaintiffs  beg  the  question  of  the  taking  for 
private  purpose.   The  Supreme  Court  decided  in  a  similar  case 
that  the  taking  was  not  for  private  purpose.   Chicago  Land 
Clearance  Commission  v.  White,  411  111.  310.   There  the 
Commiesion  had  contracted  to  sell  the  New  York  Life  Insurance 
Company  a  portion  of  the  cleared  slum  and  blighted  area. 
The  Court  said  at  p.  3l6:   "The  subsequent  development  of  the 
property  by  the  New  York  Life  Insurance  Company  does  not 
mean  that  the  taking  is  for  a  private  purpose.   Consequently, 
the  many  authorities  cited  in  appellants'  brief  to  the 
effect  that  private  property  cannot  be  condemned  for  private 
use  are  not  applicable  to  the  present  situation,"  That 
language  is  squarely  applicable  in  the  Instant  case  and 
sufficient  to  answer  plaintiff's  contention  that  the  taking 
was  for  private  purposes  or  for  Inseparable  public  and 

private  purposes. 

We  think  the  issues  raised  by  plaintiffs  have  been 
settled  by  the  Supreme  Court  In  the  White  case.  We  see  no 
need  of  further  discussion. 

The  Judgment  is  affirmed, 

JUDGMENT  AFFIRMED. 

FEINBERG,  P.J.  AND  LEWE  J.  CONCUR. 
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THE  H.  PIPER  COMPANY, 
a  corporation. 


Appellee, 


V, 


APPEAL  FROM 
MUNICIPAL  COURT 
OF  CHICAGO. 


SUMMIT  FAST  FREIGHT,  INC., 
a  corporation, 

Appellant, 
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MR,  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Defendant,  a  common  carrier,  appeals  from  a 
Judgment  for  damages  to  a  shipment  of  perishable  bakery- 
products,  resulting  from  defendant's  failure  to  deliver 
the  shipment  to  plaintiff's  consignee  at.a  specified  time 
in  accordance  with  the  1;erms  of  an  alleged  oral  agreement. 

No  appearance  or  brief  has  been  filed  by 
plaintiff  in  this  court. 

Plaintiff  operates  a  wholesale  bakery  in  the 
City  of  Chicago.   Plaintiff  claims  that  in  July,  1952, 
defendant  orally  agreed  to  deliver  plaintiff's  products 
at  Warren,  Ohio,  not  more  than  twenty-four  hours  after 
receiving  them  for  shipment  from  plaintiff. 

September  10,  1952,  defendant  received  a 
shipment  of  bakery  products  packaged  in  cartons  from 
plaintiff  at  Chicago  between  the  hours  of  1  and  6  o'clock 
p.m.   This  shipment  did  not  arrive  at  Warren,  Ohio  until 
10:45  a.m.  on  September  12th  when  the  shipment  was  offered 
to  plaintiff's  consignee,  one  Wilson  at  Warren,   He 
refused  to  accept  it  for  the  reason  that  the  bakery  products 
were  more  than  two  days  old. 


^ 
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Robert  Bell,  defendant's  truck  drfcver 
testified  that  he  left  Chicago  with  plaintiff's  shipment 
at  midnight  on  September  10th  and  arrived  at  Toledo, 
Ohio  about  7' o< clock  the  next  morning;  that  he  then 
remained  off  duty  for  a  period  of  seventeen  hours  when 
he  resumed  his  Journey  to  Warren,  and  that  shortly  after 
leaving  Toledo  an  oil  line  on  the  truck  burst,  causing 
a  delay  of  approximately  two  hours.   Thomas  P.  Scanlan, 
a  traffic  consultant  called  by  defendant,  testified  that 
in  his  opinion  the  average  time  for  truckload  traffic 
between  Chicago  and  Warren,  a  distance  of  about  400  miles,  . 
is  four  or  five  days,  and  that  safety  rules  of  the  Interstate 
Commerce  Commission  require  an  eight-hour  rest  period  for 
a  truck  driver  after  being  on  the  road  more  than  ten  hours. 

Defendant's  principal  contentions  are  that  the 
bill  of  lading  is  the  contract  of  shipment  and  supersedes 
any  prior  undertaking  and  that  the  burden  of  proof  is  on 
plaintiff  to  show  by  competent  evidence  that  the  delay 
was  so  great  as  compared  to  the  usual  time  for  like 
shipments  that  it  is  more  reasonably  attributable  to 
negligence  than  to  other  causes. 

The  record  shows  that  defendant  had  an  approved 
traffic  schedule  on  file  and  that  at  the  time  defendant 
received  the  shipment  here  in  controversy  from  plaintiff 
it  prepared  a  bill  of  lading  in  triplicate  which  was 
signed  by  defendant.   Section  2(a)  of  the  bill  of  lading, 
which  was  received  in  evidence,  reads:  "No  carrier  is  bound 
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to  transport  said  property  by  any  particular  schedule, 
train,  vehicle  or  vessel,  or  In  time  for  any  particular 
market  or  otherwise  than  with  reasonable  dispatch," 

The  bill  of  lading  when  signed  by  the  parties 
Is  evidence  of  the  contract  and  this  written  contract 
superseded  the  alleged. oral  contract.   See  Idaho  Sheep  Co. 
V.  Oregon  Short  Line  R.  Co.,  188  111,  App.  591.  The  parties 
could  not  viajve  the  terms  of  the  contract  under  which 
the  shipment  was  made  nor  could  defendant  be  held  to  a 
different  responsibility  than  that  fixed  by  the  agreement  . 
under  the  published  tariffs  and  the  regulations.   (Berg,  v, 
Schrelber,  405  111.  528.) 

In  the  Instant  case  the  trial  court  rested 
Its  finding  on  the  ground  "that  a  seventeen-hour  layover 
In  Toledo  is  negligence,"  No  evidence  was  offered  by 
plaintiff  tending  to  prove  the  usual  and  customary 
time  for  shipments  between  Chicago  and  Warren.   Defendant' s 
witness  Scanlan  testified  that  the  average  time  to 
transport  goods  between  Chicago  and  Warren  on  truckload 
traffic  would  be  four  or  five  days,  and  defendant's 
other  .witnesses,  Bell  and  Rosene  said  that  normal  delivery 
between  Chicago  and  Warren  was  on  the  second  morning. 

The  bill  of  lading  is  the  contract  of  carriage 
and  in  the  absence  of  any  evidence  by  plaintiff  tending  to 
prove  such  an  unreasonable  delay  as  to  constitute  negligence 
(Goliger  Trading  Co.  v.  Chicago  and  N.  W.  Ry.  Co.,  IB^I- 
Fed(2)  876)  we  are  impelled  to  reverse  the  Judgment. 

For  the  reasons  given,  the  judgment  is  reversed, 

JUDGMENT  REVERSED, 
FEINBERG,  P.  J.,  and  KILEY,  J.,  Concur, 
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APPELLATE  COURT 
STATE  OF  ILLINOIS 
FOURTH  DISTRICT 

October  Term,   A,   D,   1953. 


Term  No.   53-0-13. 


Agenda  No.   7 


CHARLES    W.     LOOMIS,     Administrator 
of  the  Estate  of  Pf^nny  Joe  Loomis, 
De'".easedj 

Plaintiff -Appellee, 


GEORGE    TADLOCK, 


Defendant- Appellant. 


Appeal  from  the 
Circuit  Court  of 
Marion  County. 


\r  i,f^.m% 


BAR  DENS,     J, 

This    appeal    is    taken    from    an    order    of    the 
Circuit    Court    of    Marion    County    denying    defendant's    motion 
to    vacate    a    default    judgment. 

The    suit    is    an    action    under    the    wrongful    death 
statute.       It    v/as    commenced    March    28,     1953.       The    summons 
which    issued    designated    Monday,     April    20,     1953,     and 
Monday,     May    4,     1953,     as    return    days.       It    was    served    on 
defendant    March    30,     1953,     and    filed    April    17,     1953. 

Court    was    held    in    Marion      County       on 
April    18,     1953,     and    was    then    adjourned    to    April    27,     1953. 
On    April    21st    the    plaintiff    with    his    attorneys    appeared 
before    one    of    the    judges,     default    was    entered    against    the 
defendant,     evidence    was    heard,     and    judgment    rendered    for 
plaintiff    in    the    amount    of    $10,000.00. 
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On    April    24,     1953,     defendant    filed    his 
motion    to    vacate    the    judgment    and    permit    filing    of    an 
answer.       Attached    to    the    motion    were    a    proposed 
answer    and    an    affidavit    of    E.     H.     Nordstrom,     an    adjuster 

'  in    charge    of    the    case    for    defendant.       Plaintiff    answered 
the    nnotion    and    reply    was    made    thereto.       Several    affi- 
davits   and    counte  raf  f  idavit  s    were    filed.       The    court    heard 
the    matter    on    the    motions    and    affidavits    and    on    May    23, 

I    19D3,     denied     the    motion    to    vacate. 

Several    questions    of    serious    import    have 
been    raised    on    this    appeal    but    after    a    careful    study    of    the 

I    pleadings    and    affidavits,     our    decision    will    be    based    on    the 

)   meriis    of    the    controversy    raised    by    the    motion    to    vacate. 

Certain    facts    appear    undisputed.       These    are: 
Prior    to    suit    Nordstrom    had    been    employed    as    adjuster    to 
investigate    the    facts    out    of    which    the    death    of    plaintiff's 
intestate    occurred;    after    suit    was    filed    and    service    had, 
defendant    delivered    the    summons    to    Nordstrom    who    said 
he    would    look    after    the    matter;    Nordstrom    miscalculated 
the    number    of    days    between    March    30    (the    day    of    service) 
and    April    20    (the    first    named    return    date)    and    erroneously 
concluded    the    answer    or    appearance    of    defendant    was    not 
due    until    May     4th;    this    erroneous    conclusion    was    communi- 
cated   to    the    attorneys    for    plaintiff    in    a    conference    with 
them    had    on      April    17,     1953;    the    motion    to    vacate    was 
(      filed    three    days    after    judgment    and    therefore    well    within    the 
thirty    days    in    which    the    court    had    power    to    set    it    aside(sec. 
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^    50    of    Practice    Act,     Par.     174,     Chap.     110,     Illinois    Bar 
Statutes);    the    affidavits    attached    to    the    motion    set    out 
sufficient    facts    to    disclose    a    meritorious    defense    to    the 
effect    that    defendant    was    not    negligent. 

Plaintiff    has    cited    numerous    cases    to    the 
effect    that    a    failure    of    the    defendant    to    appear    on    the 
date    fixed    by    the    summons    is    not    excusable    when    the 
defendant    or    his    agent    or    attorney    forgets    or    miscalcu- 
lates   or    is    guilty    of    any    negligence    in    the    failure    to 
appear    at    the    appointed    time.       Some    of    these    cases    are 
ones    in    which    the    application    for    setting    aside    the    default 
was    filed    after    the    thirty    days    and    some    within    the    thirty 
days    or    within    the    term.       Typical    of    these    cases    cited 
are    Chmielewski    v.     Marich,     et    al,,     350    111.     App.     379,     113 
N.E.     2nd    69;    Wagner    v.     Sulka,     336    111.     App.     101,     82    N.E. 
2nd    922;    Gustafson    v.     Lindquist,     334    111.     App.     287,     79N.E, 
2nd    306;    Whalen    v.     Twin    City     Barge    and    Gravel    Company, 
280    111.   App.     596;    and    Hartford    Life    and    Annuity    Insurance 
Company    v.     Rcssiter,     et    al.,     196    111,     277.       We    have    read 
and    considered    all    of    these    cases.       However,     there    is    one 
e!i'=-nent    in    the    case    at    bar    that    did    not    exist    in    any    of    the 

cases    cited,     namely,     the    fact    that    plaintiff's    attorney    was 

I 

advised    of    the    miscalculation    made    by    the    defendant    and 

therefore    advised    of    the    defendant's    belief    that    appearance 

was    not    due    until    May    4,     1953.       In    view    of    this    fact    and 

unclerthe    circumstances    of    this    case    as     set    out,      we    feel 

that    the    ends    of    justice    v/ill    be    better    served    by    the 
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allowance    of    the    motion    to    vacate.       In    this    connection, 
section    4    of    the    Practice    Act,     paragraph    128,     chapter   110, 
Illinois    Bar    Statutes,     provides    that    the    Act    should    be 
liberally    construed    to    the    end    that    controversies    may    be 
speedily    and    finally    determined    according    to    "the    sub- 
stantive   rights    of    the    parties." 

For    the    reasons    stated,     the    order    of    the 
court    denying    the    motion    to    vacate    is    reversed    and    the 
cause    is    remanded    with    directions    to    vacate    the    default 
judgment    and    allow    the    defendant    to    plead. 


u 


Reversed    and    remanded    with    directions. 


Scheineman,     P.     J.     and    Culbertson,     J.     concur 
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Warehara»s  Dairy,  Inc.,  a  Corporation, 

Plaintiff -Appellee, 
vs. 

Wabash  Railroad  Company,  a  Corporation, 

Defendant-Appellant . 


jl    1.4.299 


Appeal  from  the 
Circuit  Court  of 
Christian  County 


Wheat,    J, 

This  is  an  action  for  personal  property  damage  wherein  judg- 
•^ont  was  entered  on  jury  verdict  in  the  sum  of  |l866,40  in  favor  of 
the  plaintiff-appellee,  Warehaia's  Dairy,  Inc.,  a  corporation,  and 
against  the  defendant-appellant  Wabash  Railroad  Company,  Motions 
for  judgment  notwithstanding  the  verdict  and  for  a  new  trial  were 
denied,  from  which  this  appeal  is  taken. 

The  complaint  charges  that  on  January  15,  1952,  at  about 
6  A.M.  in  the  City  of  Taylorville,  Illinois,  the  defendant  railroad 
was  operating  a  locomotive  and  a  car  in  a  southwesterly  direction 
where  the  railroad  tracks  intersected  Adams  Street;  that  plaintiff 
iwas  operating  a  1950  Ford  truck  carrying  dairy  products  in  a  wes- 
terly direction  on  Adams  Street,  in  the  exercise  of  due  care;  that 
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defendant  negligently  failed  to  sound  a  warning,  failed  to  maintain 
said  railroad  crossing  in  a  safe  manner  in  that,  although  defendant 
has  erected  signal  lights,  such  were  not  operating,  and  that  as  a 
result  of  such  negligence,  which  was  both  statutory  and  at  common 
law,  the  train  struck  the  truck,  causing  damage  to  the  same  and  its    \ 
contents. 

It  is  urged  that  the  trial  court  should  have  allowed  defen- 
dant's motion  for  judgment  notwithstanding  the  verdict,  or  in  the 
alternative  should  have  granted  a  new  trial.  The  chief  ground  argued 
in  support  of  each  of  said  notion's  is  that  plaintiff  failed  to  prove 
that  it  was  in  the  exercise  of  due  care  and  that  on  the  contrary, 
plaintiff  was  guilty  of  contributory  negligence.  It  will  therefore 
be  necessary  to  briefly  review  the  evidence  in  the  case. 

Certain  facts  are  not  in  dispute,  Adams  Street  and  Cherokee 
Street  intersect  each  other  at  right  angles,  Adams  Street  extending 
east  and  west  and  Cherokee  Street  north  and  south.  At  the  point  of 
intersection  the  tracks  of  the  defendant  railroad  intersect  diagonally 
northeasterly  and  southwesterly  at  a  forty-five  degree  angle.  The 
railroad  had  installed  three  automatic  electrically  operated  warning 
signals  at  the  intersection,  one  being  at  the  northwest  corner  of  the 
two  streets,  one  at  the  southwest  corner  and  the  one  pertinent  to  this 
case  being  east  of  the  intersection,  east  of  the  tracks  and  on  the 
north  side  of  Adaras  Street,  Plaintiff's  dairy  is  located  on  said  Adams 
Street  about  seven  blocks  east  of  the  intersection.  Plaintiff's  agent, 
Robert  Kevie,  was  driving  a  truck  loaded  with  milk  products,  west  on 
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said  Adams  Street  from  the  dairy  toward  the  railroad  tracks  at  about 
6  A.M.  on  the  morning  of  January  15,  1952,   It  was  dark,  the  weather   \ 
was  clear  and  the  streets  were  dry.  Defendant's  train,  consisting  of 
an  engine  and  caboose,  was  proceeding  from  the  northeast  and  struck 
plaintiff's  truck  in  the  intersection.  The  amount  of  damages  to  the 
truck  and  contents  in  the  sum  of  ^366. 40  is  not  in  dispute. 

Robert  Kevie,  the  driver  of  the  truck,  testified  that  he  had 
been  driving  a  truck  for  the  plaintiff  for  one  and  a  naif  years  and 
was  familiar  with  the  crossing,  as  on  each  day  it  was  necessary  for 
him  to  cross  it  two  times;  that  the  truck  headlights  were  lighted  at 
and  prior  to  the  collision;  that  as  he  approached  the  intersection 
the  electric  signal  east  of  the  tracks  and  on  the  north  side  of  Adams 
Street  was  not  operating,  so  that  he  went  right  on,  although  he  slowed 
down  because  of  a  slight  grade.  He  further  stated,  "I  slowed  down  and 
went  over  it  and  just  as  I  got  past  it  I  could  see  that  tnis  other 
signal  was  still  working,  that  is  the  one  on  past  the  crossing,  and 
just  at  the  same  time  I  saw  that  thing  out  of  the  corner  of  ray  eye 
I  felt  the  impact."  His  reference  to  the  other  signal  was  to  the  one 
at  the  southwest  corner  of  the  intersection  and  that  as  his  truck  was 
whirled  around  this  other  signal  was  knocked  down  but  continued  to 
operate;  that  the  right  window  of  the  truck  was  closed  but  that  the 
left  window  was  open  an  inch  or  so.  He  heard  no  whistle  or  bell  but 
said  that  he  would  have  heard  the  whistle  if  one  had  sounded;  that 
he  looked  both  right  and  left  before  crossing  the  tracks;  that  his 
speed  was  not  over  fifteen  miles  per  hour;  that  he  saw  no  lijbt  of 
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the  approaching  train,  not  even  when  it  later  backed  up.  After  the 
collision  the  train  crew  came  to  the  scene  and  one  of  the  men  said 
he  didn't  see  the  signal  blinking  when  he  went  by.  This  man  is  not 
identified.  To  make  a  test  as  to  whether  or  not  the  signal  in  ques- 
tion was  properly  operating,  the  train  was  backed  up,  but  the  witness 
was  on  the  west  side  of  the  train  and  could  not  see  the  result  of  the 
exneriment.   Plaintiff's  witness,  Edward  Lukack,  lived  on  Adams  Street, 
the  second  house  west  of  the  tracks.  He  heard  the  noise  of  the  col- 
lision and  was  dressing  when  Kevie  came  to  the  house  to  use  the  tele- 
phone. Then  the  engineer  and  brakeman  came  in  and  they  talked  to 
Kevie.   He  later  said  that  he  did  not  know  if  one  of  these  men  was 
the  engineer  or  not  but  that  he  did  later  get  into  the  engine;  the 
brakeman  asked  the  engineer  if  the  signal  light  was  working  and  the 
engineer  shook  his  head.  They  left  the  house  to  test  the  signal  lights 
by  backing  up  the  train  and  when  this  was  done  the  light  in  question 
was  not  working.  This  was  all  of  the  testimony  for  the  plaintiff. 
Paul  Best,  the  train  engineer,  testified  that  the  train  was 
travelling  thirty  to  forty  miles  per  hour,  the  headlight  was  burning, 
the  whistle  was  blowing  almost  continuously  because  of  the  i];iany  cross- 
ings and  that  in  particular  the  whistle  was  blowing  for  the  Adams  Street 
crossing;  that  the  bell,  after  being  turned  on,  rings  continuously  and 
automatically,  but  that  due  to  the  noise  in  the  cab  he  was  unable  to 
hear  whether  or  not  it  was  ringing  at  the  time  of  the  collision,  but 
that  when  the  engine  stooped  immediately  thereafter  the  bell  was  ring- 
ing; that  by  reason  of  the  lapse  of  time  he  does  not  recall  observing 
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the  si^al  lights  when  the  train  crossed  the  intersection;  that  wnen 
the  test  was  made  after  the  collision  by  backing  the  train  up  all  of 
the  signal  lights  were  in  operation.   The  witness  did  not  go  to  the 
Lukack  house  and  he  did  not  make  any  statement  in  the  presence  of 
Lukack  that  he  did  not  see  any  lights  working.   Sherman  Berry,  the 
train  firecan,  testified  similarly  as  to  the  sounding  of  the  whistle 
and  the  ringing  of  the  bell  and  that  the  engine  headlight  was  burning. 
iHe  had  a  view  of  the  approaching  truck  Just  before  the  collision;  ne 
jremained  in  the  engine  from  the  time  of  the  collision  until  it  backed 
lup  to  make  the  light  test.  All  of  the  signal  lights  were  then  work- 
ing. W.  A,  Culley,  the  train  conductor,  testified  similarly  as  to 
the  bell  and  whistle;  that  he  went  to  the  Lukack  house  to  get  a  state- 
ment from  Kevie,  who  said  that  ti^e  flasher  wasn't  working.  No  other 
railroad  man  went  to  the  house  with  him.  When  the  train  backed  up 
all  flasher  signals  were  operating.  Ralph  Fortner,  a  trainman,  tes- 
tified as  to  the  whistle  and  as  to  the  test  of  the  electric  signals, 
which  he  said  were  operating  after  the  collision.  He  did  not  go  to 
Lukack 's  house  nor  talk  to  hira,  Brakeman  G.  J.  Smith  did  not  leave 
the  scene  of  the  accident  and  did  not  talk  with  anyone  about  it,  nor 
did  he  go  to  the  Lukack  house,  Henry  Roberts,  a  signal  maintainer 
for  the  railroad,  made  manual  tests  of  the  signal  lights  about  an 
hour  after  the  collision  and  all  of  them  were  working  and  required 
no  repairs  except  as  to  the  one  which  was  knocked  over,  Cecil  Miller, 
a  track  supervisor  for  the  railroad,  saw  the  flasher  light  on  Adams 
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Street  east  of  the  intersection  in  operation  when  the  train  backed  up. 

As  to  whether  or  not  the  railroad  was  negligent  in  failing  to 
sound  an  audible  warning,  the  evidence  is  almost  conclusive  that  such 
warning  was  properly  sounded.  The  driver  of  the  truck,  with  the  right 
cab  window  closed  and  the  left  one  open  an  inch  or  so,  furnishes  the 
only  testimony  to  the  contrary  and  such  testimony  is  purely  negative 
in  character.  As  to  the  other  charge  of  negligence,  to-wit:  that  the 
railroad,  after  installing  signal  lights,  owed  a  statutory  and  common 
law  duty  to  properly  operate  the  saine,  it  is  apparent  from  the  mani- 
fest weiJ^ht  of  tiie  evidence,  that  all  of  the  lights  were  properly  op- 
erating just  at  and  prior  to  the  collision,  but  in  any  event,  whether 
the  lights  were  operating  or  not,  the  failure  of  such  an  electrically 
operated  signal  does  not  relieve  a  traveller  from  his  duty  to  look 
and  listen  for  approaching  trains.  Grubb  v.  111.  Terminal  Co..  3^6 
111..  330;  Appl8f;ate  v.  Chicago  k   N.  W.  Rv.  Co..  334  111.  App..  141. 
As  to  the  question  of  whether  or  not  plaintiff  was  guilty  of  contrib- 
utory negligence,  it  appears  from  a  manifest  weight  of  the  evidence 
that  he  was  familiar  with  this  crossing,  having  used  it  twice  a  day 
for  one  and  a  half  years;  that  he  must  have  known  that  it  was  an 
obvious  place  of  danger  by  reason  of  the  angle  at  which  the  tracks 
crossed  the  street  intersection;  he  failed  to  see  the  engine  head- 
lifTht;  he  did  not  stop  for  the  crossing  and  his  conduct  was  such     \ 
that  it  can  be  said  he  was  guilty  of  contributory  negligence  so  as 

to  bar  recovery. 
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From  the  above  the  Ccurt  is  of  the  opinion  that  the  motion 
for  a  new  trial  shovild  have  been  granted  and  that  this  Court  should 
reverse  the  judeiment  of  the  Circuit  Couit.   It  would  seem  that  no 
useful  purpose  would  be  served  in  remanding  the  cause  for  a  new  trial, 
as  undoubtedly  the  evidence  would  be  the  same.  As  this  cause  will  be 
reversed  without  remanding,  it  becomes  unnecessary  to  pass  upon  the 
ruling  of  the  trial  court  upon  the  motion  for  judgment  notwithstanding 
the  verdict.  The  judgment  of  the  Circuit  Court  is  reversed. 

Reversed. 
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VIRGINIA  L.    HASTE, 

V. 

CLARENCE  B.  HASTE, 


Appellee, 


Appellant, 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


1    I.A^417 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  a  consolidation  of  two  causes  of  action: 

the 

(1)  the  separate  maintenance  suit  by ^plaintiff ,  Virginia 

L,  Haste,  against  her  husband,  Clarence  B.  Haste;  and 
the 

(2)  A  divorce  action  by  the  husband  against  his  wife. 

Trial  by  the  chancellor  without  a  jury  resulted  in  a 
decree  granting  separate  maintenance  to  the  wife  and 
dismissing  the  husband's  suit  for  divorce  for  want 
of  equity,  from  which  he  appeals. 

The  parties  were  married  in  1929  and  lived  together 
as  husband  and  wife  until  19^9.  A  son  was  born  of  the 
marriage  who  was  a  student  in  college  when  the  proceedings 
were  instututed  and  who  had  attained  his  majority  at 
the  time  of  the  entry  of  the  decree.   Since  1927  defendant 
has  been  employed  by  the  Illinois  Bell  Telephone  Company, 
and  at  the  time  of  the  trial  was  a  branch  manager,  a 
position  of  considerable  responsibility,  with  twenty-five 
people  under  his  supervision;  his  gross  salary  in  the 
year  19^1-9  was  .$8200.00,  and.  xhis  taiie-home  pay  was  a 
little  over  $500.00  a  month.   His  duties  with  the  company 
included  public-relations  work,  which  required  him  to 
appear  before  various  civic  groups,  business  associations. 
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church  groups  and  women's  organizational  for  whom  he 
was  required  to  show  company  '  movies  and  demonstriite 
telephone  equipment.   Some  of  his  work  was  carried  on 
in  the  evening  and  it  was  often  necessary  for  him  to 
work  as  many  as  fifty  to  sixty  hours  a  week,  resulting 
in  his  coming  home  late  at  night.   There  was  considerable 
evidence  by  his  co-executives  of  his  good  reputation 
and  his  competency.   Plaintiff  testified  that  he  did 
not  miss  Kore  than  an  average  of  two  days  a  year  in 
his  employment,  and  that  although  he  used  liquor  he 
was  drunk  less  often  than  once  a  year  over  a  fourteen-year 
period.   His  son  testified  that  he  never  .aaw  his  father  . 
exhibit  any  violent  temper  or  abuse  his  mother  in  any  way. 
Defendant  paid  all  the  bills  of  the  household,  and  in 
addition  thereto  gave  his  wife  a  monthly  allowance  for 
her  expenses,  and  in  February  19^9,  about  four  months 
before  the  separation,  paid  her  e:a5enses  for  a  trip  to 
Florida.   There  is  considerable  evidence  that  plaintiff 
had  a  strong  dislike  for  household  duties;  she  admitted 
that  she. did  not  want  to  be  a  housekeeper  and  preferred 
a  career.   On  various  occasions  she  grew  tired  of  living  at 
home  and  would  stay  away  for  periods  ranging  from  as 
little  as  one  day  to  as  much  as  thirteen  weeks,  visiting   • 
relatives.   In  the  summer  of  19^7,  less  than  two  years 
before  the  separation,  she  told  her  son  that  she  was 
bored  with  housekeeping  and  would  like  to  obtain  a 
position.   She  was  a  laboratory  technician,  and  immediately 
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after  the  separation  she  procured  a  position  with  a 

medical  clinic.   Before  leaving  her  husband  she  had 

been  active  in  club  work,  PTA  and  various  other  civic 

organizations,  and  for  purely  social  diversion  she 

played  bridge.   Defendant  stated  that  he  was  glad  to  have 

his  v;lfe  participate  In  these  activities. 

From  the  evidence  it  appears  that  the  married 
life  of  the  parties  was  not. compatible^  they  were 
irritable  toward  each  other.   Plaintiff  was  interested 
in  a  career,  and  as  a  housewife  enjoyed  only  the  outside  . 
activities  which  her  free  time  made  it  possible  to  pursue, 
Defendant's_ Irregular  hours  constituted  a  source  of  annoy- 
ance to  her,  whereas  her. incompetent  housekeeping  was  a 
matter  of  concern  to  him. 

The  basis  for  plaintiff's  separate-maintenance 
complaint  is  cruelty,  dating  back  for  several  years. 
In  a  preliminary  hearing  before  the  master  in  November 
1950,  held  for  the  purpose  of  determining  whether  plain- 
tiff was  entitled  to  temporary  alimony  and  attorneys' 
fees,  she  related  no  specific  acts  of  cruelty  between 
the  years  1936-19^-7.  However,  on  trial  she  testified 
to  incidents  .in  1938,  1939,  19^0,  19-H,  19^2,  19^3, 
±^kl^   and  1946.  Her  description  of  these  various  acts 
of  cruelty  followed  a  sim.llar  pattern.   She  stated  that 
her  husband  chased  her  around  the  ro6m  and  tried  to  hit 
her,  hurt  and  bruised  her,  threw  her  against  the  wall 
and  beat  her  up  when  she  came  home.   There  •■•were  no 


eyewitnesses  m  to  any  acts  of  cruelty.  Mrs.  Blanche 
Webb  testified  that  she  observed  a  discoloration  on 
plaintiff's  body  in  1937,  over  twelve  years  before  the 
separation  In  19^9.   Plaintiff's  brother,  Harry  ¥. 
Leonard,  Jr.,  testified  to  bruises  he  observed  on  his 
sister's  face  and  arms  in  July  1936j  he  admitted  plain- 
tiff and  defendant  were  living  normal  lives  when  he  last 
saw  them  in  19^6.  A  second  brother,  Taylor  Leonard, 
testified  as  a  corroborating  witness  and  stated 
that  he  saw  bruises  on  plaintiff  in  19^1.   Defendant 
emphatically  and  specifically  denied  every  act  of 
cruelty  testified  to  by  plaintiff,  and  there  was  no 
corroboration  of  any  acts  of  cruelty  after  19^1. 

The  separation  occurred  June  12,  19^9.  On  direct 
examination  plaintiff  testified  that  the  last  two  acts 
of  cruelty  preceding  that  event  occurred  on  April 
nineteenth  and  June  tenth  of  that  year.   She  fixed  the  first 
date,  that  of  April  nineteenth,  because  she  said  it  was 
her  birthday  and  connected  that  particular  occasion  with 
the  act  of  cruelty.   However,  before  the  master  she  had 
said  that  it  was  not  on  the  nineteenth  of  April  but 
later,  toward  the  end  of  the  month.   Thus,  her  earlier 
testimony  Is  inconsistent  with  the  statement  made 
by  her  on  direct  examination  that  "he  struck  me  and  said 
'that  is  your  birthday  present.'"  As  to  the  June  tenth 
Incident  preceding  the  final  separation  by  two  days, 
there  was  likewise  considerable  contradiction  in  her 
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testimony.   Before  the  master  at  the  hearing  that  preceded 

the  final  trial  by  two  years,  she  stated  several  times 

that  a  two-  or  three-week  period  Intervened  between  the 

last  act  of  cruelty  and  the  date  of  the  separation,  and 

that  she  lived  with  her  husband  two  or  three  weeks  after 

the  last  act  of  cruelty  was  committed.  This  circumstance 

may  in  part  account  for  the  variation  in  her  testimony 

at  the  trial,  when  she  stated  that  the  last  act  of  cruelty 

occurred  on  June  tenth,  and  that  she  left  her  husband 

two  days  thereafter.   With  respect  to  the  final  separation, 

plaintiff  testified  that  on  Saturday,  June  eleventh, 

her  husband  was  out  all  nighty  that  about  Sunday  noon 

she  decided  to  leave  him  and  go  to  her  family  in  La  Grange; 

that  she  "just  had  gotten  tired  of  this  twenty  years  of 

beating  by  my  husband;  my  son  was  raised,  my  htosband 

didn't  like  anything  that  I  did  around  the  house  for 

he 
him,  didn't  want  me  there  and, threatened  to  throw  me  out. 

I  went  to  my  mother' s  on  June  twelfth,  that  is  when 

I  left  permanently."   Thereafter  she  stayed  at  her  mother's 

home  until  early  in  August,  when  she  obtained  a  position 

in  the  clinical  laboratory  of  Mercy  Hospital  here  in 

the  city  at  $200.00  a  month, . and  the  following  June 

for 
she  left  XBX^JKCtoA California,  where  she  took  a  position 

as  a  laboratory  technician  at  Chula  Vista  at  $250.00 

a  month. 

Defendant  testified  that  on  a  few  occasions 
over  the  years  he  had  engaged  in  all-night  card  games  ^ 
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with  co-workers,  but  he  did  not  recall  having  stayed 
out  all  night  on  June  tenth  or  eleventh,  and  denied 
that  there  was  any  provocation  for  plaintiff's  leaving 
on  June  twelfth;  that  after  she  left  he  asked  her 
"at  least  a  dozen  times"  to  return  to  him  but  that 
she  never  offered  to  come  back;  that  he  kept  the 
household  intact  and  lived  in  the  same  apartment  and 
was  still  there  at  the  time  of  the  trial;  that  before 
she  left  for  California  he  told  her  that  as  long  as  she 
had  made  up  her  mind  to  liv^.  alone  she  could  come  in 
and  take  anything  she  wanted;  that  she  came  in  when 
he  was  out  of  town,  took  some  of  the  silverware,  pictures 
ano.  small  incidentals  that  were  easily  transportable; 
that  in  the  early  part  of  1950  she  called  him  and  he  went  out 
to  Mercy  Hospital,  where  she  was  working  at  the  time,  and 
took  her  to  dinner  because  she  wanted  to  tell  him.  about 
a  contemplated  trip  to  Hawaii,  saying  that  she  wanted  to  go 
over  there  to  work  in  a  hospital  and  live  x^7ith  her  maiden 
sister;  that  he  again  told  her  that  he  thought  it  was  a 
mistalie,  and  that  "if  she  was  putting  that  much  <3dstance 
between  us  I  was  afraid  it  was  hopeless  to  ever  patch 
up  our  marriage  or  make  a  go  of  it,"  Upon  the  state 
of  the  record  the  able  chancellor  who  presided  at  the 
trial  evidently  had  considerable  difficulty  in  making  a 
decision.  He  observed  that  the  evidence  was  highly 
contradictory;  that  defendant  was  a  man  "of  high  repute 
in  the  community,  well  thought  of  where  he  is  employed, 
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and  his  testimony  Is  entitled  to  belief  with  the  court. 
There  ls.no  showing  that  he  Is  not  entitled  to  full 
credence.   On  the  other  hand,  his  wife  Is  likewise 
entitled  to  full  credence, .  His  testimony  taken  alone 
was  In  no  way  contradicted.   In  a- case  of  this  kind,  he 
would  be  entitled  to  a  divorce.   If  her  testimony  was 
taken  alone,  she  would  be  entitled  to  a  decree  for 
separate  maintenance,  so  the  court  must  take   all  of  the 
testimony  and  try  to  determine  where  the  preponderance  Is," 
In  reviewing  the  evidence  the  chancellor  observed  that 
plaintiff's  testimony  "is  not  corroborated  to  a  great 
extent,  but  there  is  some  corroboration,"  and  concluo.ed 
that  plaintiff  was  entitled  to  a  decree  for  separate 
maintenance,  and  that  defendant's  suit  for  divorce  ought 
to  be  dismissed.   The  decree  reflects  the  decision  of  a 
chivalrous  gentleman. 

From  a  careful  examAnation  of  the  record  we 
have  reached  the  conclusion  that  the  earlier  acts  of 
cruelty  were  extremely  trivial  in  characterj  that  they 
were  condoned  over  the  years  by  continuous  resumption  of 
the  marital  relation  and  afford  no  basis  for  a  decree 
in  plaintiff's  favor;  that  her  testimony  with  respect 
to  the  acts  of  cruelty  immediately  preceding  the 
separation  waS  "  highly  contradictory  and  specifically 
denied.   Plaintiff  admitted  on  cross-examination  at  the 
trial  that  she  told  her  relatives  time  and  time  again 
that  she  was  bored  and  tired  of  housework;  she  also  made 
these  statements  to  her  husband  and  her  son.   Shortly 
after  she  left  defendant  she  secured  a  position  at  Mercy 
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Hospital  doing  work  In  which  she  was  Interested,   Her 

son  was  completing  his  college  course,  and  what  appears  to 

have  been  a  voluntary  desertion  on  June  12,  19^9  wae  undoubtedly 

prompted  by  her  desire  to  terminate  the  marriage  relationship 

and  pursue  the  career  in  which  she  had  long  been  interested. 

Her  refusal  to  return  to  defendant  after  she  left  strongly 

supports  these  conclusions. 

There  is  no  doubt  that  the  parties  were  incompatible 
or  that  the  home  conditions  were  often  not  harmonious. .  Both 
the  husband  and  the  wife  contributed  to  this  situation.   The 
rule  is  well  settled  that  in  order  to  justify  a  wife's 
living  separate  and  apart  from  her  husband  it  is  incmnbent 
upon  her  to  prove,  by  substantial  and  convincing  evidence, 
that  her  life  was  rendered  unbearable;  trivial  difficulties 
or  slight  obliquities  will  not  justify  separation.  We 
cannot,  upon  the  record  presented,  find  justification  for  the 
decree  of  separate  maintenance  in  favor  of  plaintiff.  The 
state  makes  every  effort  to  preserve  the  marital  relation 
rather  than  to  disrupt  it;  and  here  it  was  defendant  who, 
in  good  faith,  attempted,  to  induce  plaintiff  to  resurae 
her  position  as  his  wife.   "The  public  policy  of  the  State 
is  for  the  maintenance  of  the  home  and  the  sustaining 
of  the  marriage  relation  and  a  few  insignificant  differences 
cannot  be  construed  as  being  a  justification  for  breaking 
the  family  tie."   Garvy  v.  &arvy,  282  111,  App,  ^85.. 
See  also  Oilman  v.  Oilman.  396  111.  176;  Schraeder  v.  Schraeder, 
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26  111.  App.  52^;  and  Jackman  v.  Jackman,  213  HI*  App.  . 
329.  Since  plaintiff  had  left  without  legal  provocation, 
defendant  should  have  been  granted  a  divorce  on  grounds 

of  desertion. 

Plaintiff  is  gainfully  employed  and  upon  the  record 
is  not  entitled  to  further  maintenance  and  support.   However, 
these  cojisolidated  cases  were  sharply  contested,  and 
plaintiff  should  be  reimbursed  for  reasonable  attorneys' 
fees,  when  proper  application  is  made  therefor,  and  costs 
should  be  taxed  against  defendant. 

The  decree  of  the  Superior  Court  is  reversed,  and 
the  case  remanded  with  directions  that  plaintiff's  complaint 
for  separate  maintenance  be  dismi&eed  and  that  a  decree 
for  divorce  on  grounds  of  desertion  be  entered  in  favor 

of  defendant. 

DECREE  REVERSED  AND  CAUSE 
REM/IMDED  WITH  DIRECTIONS. 

COSTS  TO  BE  TAXED  AGAINST 

DEFENDAIMT.    . 

NIEMEYER,    P.    J.,    and  BURICE,   J.,    Concur. 
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THE  PEOPLE  OF  THE  STATE  OF     ) 
ILLINOIS,  ) 

Defendant  In  Error,   ) 

! 

PAUL  J.  O'SHEA,  )  2^1 


ERROR  TO  MUNICIPAL 
COURT  OF  CHICAGO 


Plaintiff  in  Error,   ) 


)    \     f    T  h^^ 
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MR.  PRESIDING  JUSTICE  N I EMEYER  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  In  error,  hereinafter  called  defe&dant, 
asks  the  reversal  of  a  Judgment  entered  in  a  trial  before 
the  court  finding  him  guilty  of  contributing  to  the 
delinquency  of  the  prosecutrix,  aged  10  years,  and 
sentencing  him  to  the  county  Jail  for  two  months. 

The  information  charges  that  defendant 
committed  acts  tending  to  render  the  prosecutrix  a 
delinquent  child  in  that  he  "did  engage  in  indecent 
lascivious  conversation  with  (the  prosecutrix,  naming 
her),  concerning  men  and  women's  respective  private  parts." 
This  charge  is  substantially  identical  with  the  charge 
Btistalned  in  People  v.  Ostrowskl,  ^02  111.  I06,  where 
as  here  the  defendant  appeared  with  counsel, waived 
trial  by  Jury  and  proceeded  to  a  hearing  without  objecting 

to  the  information. 

Defendant  rightly  contends  that  the  charge 
in  this  case  is  similar  in  character  to  a  charge  of  taking 
indecent  liberties  with  a  minor  child  or  rape,  in  respect  to 
which  the  Supreme  court  has  repeatedly  held  that  the 
accusation  is  easily  made,  hard  to  be  proved  and  harder 
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to  be  defended  by  the  party  accused  though  ever  so  Innocent, 
and  that  to  sustain  a  conviction  the  testimony  of  the 
prosecuting  witness  must  be  corroborated  or  be  otherwise, 
clear  and  convincing.   (People  v,  Williams.  ^1^  111.  ^14.) 
It  Is  significant  that  there  is  no  attempt  to  answer  this 
contention.  The  testimony  of  the  plaintiff  is  denied 
by  the  defendant,  who  at  thp  time  of  the  trial  was  a 
married  man  ^^■   years  of  age.  Three  witnesses  who  worked 
with  defendant  at  various  times  from  the  year  19^  tO 
the  time  of  the  trial  testified  to  his  good  reputation 
during  the  times  they  worked  with  him.  The  testimony 
of  the  prosecutrix  4s  without  corroboration.   She  testlfiefl 
that  she  walked  with  the  defendant  for  approximately  three 
blocks,  "about  an  inch  behind  him";  that  when  he  asked 
her  If  she  wanted  a  coke  she  became  frightened,  ran 
across  the  street,  stopping  an  automobile  in  which  a 
policeman,  apparently  without  uniform,  was  riding  with 
hie  wife.  The  policeman  testified  that  he  heard  the 
prosecutrix  "holler  help";  he  put  her  in  his  automobi;e 
and  then  arrested  the  defendant.  He  did  not  ask  him  about 
any  conversations  with  the  prosecutrix. 

The  evidence  does  not  meet  the  requirements 
of  the  law  and  the  Judgment  is  reversed. 

REVERSED. 
BURKE  and  FRIEND,  JJ, ,  Concur. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,  ) 

) 
Defendant  In  Error,      ) 

i 

WILLIAM   S.    BOViTMAN,  ) 

Plaintiff   In  Error.  ) 


ERROR  TO 

MUNICIPAL  COURT 
OF  CHICAGO. 

or! 

\  t    I.A.  . 


MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 
An  Information  In  the  Municipal  Court  of  Chicago 
alleged  that  William  S.  Bowman  on  April  26,  1952,  at  Chicago, 
"unlawfully,  and  wilfully,  did  knowingly  without  lawful 
consideration,  take,  accept  and  receive  a  certain  sum  of 
money,  to-wlt,  $4.00  U.S.C.  Dollars,  a  certain  thing  of 
value,  to-wlt  from  Dorothy  Jarrard,  a  certain  female  person, 
which  said  1^4.00  U.S.C.  was  a  part  of  the  earnings  of  said 
Dorothy  Jarrard  from  the  practice  by  her  of  prostltutlonj 
and  80  the  defendant  is  guilty  of  the  crime  of  pandering," 
contrary  to  the  statute. 

A  motion  to  quash  was  denied  and  a  plea  of  not 
guilty  entered.   On  a  trial  before  the  court  and  a  Jury  the 
defendant  xms  found  guilty  of  pandering  in  manner  and  form 
as  charged  in  the  information,  and  punishment  fixed  at  six 
months  in  the  County  Jail  and  payment  of  a  fine  of  ^300, 
Motions  for  a  new  trial  and  in  arrest  of  Judgment  were 
denied  and  Judgment  xiras  entered  on  the  verdict.  The  defendant 
prosecutes  a  writ  of  error  to  review  the  Judgment. 

The  defendant  insists  that  the  part  of  the  act 
under  which  he  is  prosecuted  violates  Article  5  of  the 
federal  constitution  and  Article  2  of  our  state  constitution. 
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This  court  does  not  have  Jurisdiction  to  pass  on  the  consti- 
tutionality of  an  act  of  the  legislature.   In  People  v. 
Raymond.  393  111.  1^7,  the  court  said  (152): 

"By  taking  a  writ  of  error  from  the  Appellate  Court 
he  waived  the  right  to  raise  constitutional  questions." 

Defendant  asserts  that  the  Information  does  not 

allege  a  crime  and  that  the  thing  of  value  supposedly  received 

by  him  Is  Insufficiently  described.  In  People  v.  O'Oampo. 

330  111.  App.  ^1,  we  said  (4o6): 

"Using  abbreviations  In  an  information  should  not 
be  encouraged.   However,  the  fact  that  abbreviations  are 
used  does  not  make  the  information  vulnerable  to  attack, 
providing  the  offense  is  stated  so  plainly  that  the  nature 
thereof  may  be  easily  understood.   The  question  presented 
In  the  Instant  case  Is  whether  the  information  gave  defendant 
enough  information  to  prepare  his  defense  and  whether  It  is 
sufficiently  definite  as  a  bar  to  further  prosecution," 

We  are  satisfied  that  the  defendant  would  understand  that  the 

charge  that  he  took,  accepted  or  received" |4,00  U.S.C. 

Dollars"  meant  $^.00  in  United  States  currency.   No  one  will 

contend  that  $4,00  in  United  States  currency  is  not  a  thing 

of  value.   We  do  not  agree  with  the  defendant  that  it  was 

necessary  to  describe  the  currency  by  the  denomination  of  the 

bills  or  pieces  of  silver. 

Defendant  contends  that  the  information  does  not 

state  a  crime  because  it  does  not  allege  that  he  knew  that  the 

monies  he  received  were  obtained  by  means  of  prostitution.  The 

elements  prescribed  by  the  statute  are  (1)  knowledge,  (2) 

unlawful  consideration,  (3)  the  taking,  accepting  or  receiving 

money  or  a  thing  of  value  from  a  female  person  and  (4)  the 

money  or  thing  of  value  being  from  the  earnings  of  the  female's 

prostitution.   The  information  alleges  that  the  defendant  (l) 
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unlawfully,   wilfully  and  knowingly   (2)   without  lawful  con- 
sideration  (3)    received  a  certain   sum  of  money  from  a  female 
named  Dorothy  Jarrard  (4)   which  sum  of  money  was  a  part  of 
her  earnings  from  the  practice  by  her  of  prostitution.      All 
the   elements  prescribed  by  the   statute  are  alleged  In  the 
Information.      The  charge   is   for  pandering.      The    Information 
charges  the  crime  In  the  language  of   the   statute   so   far  as 
applicable   to  the   facts   and  In  words  calculated  to   enable  a 
person  of  common  understanding  to  know  what  was  Intended, 

Finally,    the   defendant  urges  that  the   Staters 
Attorney  In  his  argxAment   to   the   Jury  committed  prejudicial 
error.      The  writ  of  errcr  brought  up  the  common  law  record. 
The   defendant   seeks   to  have  us  consider  an  affidavit  by  his 
trial  attorney  as   to  what  was   said  in  the  argument   to   the  Jury, 
There  is  no  certification  by  the  trial  Judge,     When  the 
review  is  upon   the  common  law  record,   the   sole  matter  that 
may  be  considered  by  the  court  is  error  appearing  on  the  face 
of  the   record  and  matters  may  not   be   added  by  argument » 
affidavit  or  otherwise  to    supply  or  expand  the   record.      See 
People  V,    Loftus.    ^0   111,    432j   People  v.    Balarldgs.,    403  HI. 
6o6,      As  we   are   confined  to   the  common  law  record  we  cannot 
consider  the   defendant's  assertion  that  prejudicial  error  was 
committed  in  the   State's   Attorney's  argument.      The   Judgment 
of   the  Municipal  Court  of   CJhicago  is  affirmed. 


JUDGMENT   AFFIRMED, 


NIEI4EYER,    P.J.,    and 
FRIEND, J.,    Concur. 
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CITY  APARTMENTS,  INC.,  a    ) 
corporation, 

Appellee, 

V, 

EMIL  ISMAIEL, 

Appellant, 


INTERLOCUTORY  APPEAL 
SUPERIOR  COURT 

COOK  COUNTY. 

,1     I.A.419 


MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 
City  Apartments,  Inc.,  a  corporation,  filed  a 
complaint  In  chancery  in  the  Superior  Court  of  Cook  County 
against  Emll  Ismalel  to  enjoin  him  from  terminating  or 
canceling  a  written  lease,  and  from  filing  or  prosecuting  a 
forcible  detainer  action  for  possession  of  the  premises 
described  in  the  lease.   The  defendant  Joined  issue  on  the 
material  allegations  of  the  complaint.   On  motion  of  the 
plaintiff  the  chancellor  entered  an  order  restraining  the 
defendant  as  prayed  and  he  appealed. 

No  evidence  was  offered  by  plaintiffs  in  support 
of  the  allegations  of  the  complaint.   The  answer  presented 
a  complete  defense.   The  chancellor  could  not  resolve  the 
Issues  without  evidence  or  affidavits.   See  Shlensky.  v. 
South  Parkway  Bldg.  Corp..  350  111.  App.  293;  Miller  v. 
Chicago  Transit  Authority,  339  HL  App.  398;  Moss  v.  Balch, 
320  111.  App.  135,  (Abst.)j  Exchange  National  Bank  v.  Credi^     ^ 
2,l\h   111.  App.  12/+,  (Abst.)   Therefore,  the  order  granting       ^jt^ 
the  injunction  is  reversed. 


ORDER  REVERSED. 


NIEMEYER,  F.J.,  and 
FRIENT),  J.,  Concur. 
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PAYSOFF  TINKOFF, 


Appellant) 


V. 


ESTELIE.F.    CLINE,    etc.,    et  al.,} 

Defendants,   ) 
) 

ESTELLE  F.  CLINE,  ) 

Appellee.   ) 


APPEAL  FROM 
SUPERIOR  COURT, 
COOK  COUNTY 


1    I.A.  419 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  March  26,  1952  plaintiff  filed  suit  in 
equity  in  the  Superior  Court  to  restrain  his  eviction 
from  premises  located  at  28'^2  West  Eastwood  avenue  in 
Chicago,  and  to  remove  a  mechanic's  lien  filed  against 
the  premises  by  Ardmore  Decorating  Service.   A  decree     / 
was  entered  against  the  lien  claimants|by  default,  and 
they  are  not  parties  to  this  appeal.   Defendant's  motion 
to  dismiss  the  complaint  was  allowed.   Subsequently  the 
court  denied  plaintiff's  motion  to  vacate  the  order  of 
dismissal,  as  well  as  his  motion  to  vacate  and  dismiss 
his  own  suit,  and  he  appeals  from  these  orders. 

The  litigation  arises  out  of  the  contract 
entered  into  between  plaintiff  and  defendant  February 
3,  1951  for  a  one-year  lease,  with  a  five-year  renewal 
option,  of  a  six-room  bungalow  at  the  aforementioned 
location.   The  stipulated  rental  was  $100,00  per  month. 
Pursuant  to  the  provisions  of  the  lease  plaintiff  employed 
Ardmore  Decorating  Service  to  redecorate  the  house.   The 
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work  was  left  Incomplete,  and  in  October  1951  a  mechanic's 

lien  suit  was  filed. 

In  hi8 equity  suit  plaintiff  alleged  that  his 
tenancy  was  threatened  by  an  eviction  proceeding  instituted 
by  the  landlord  In  the  Municipal  Court,  based,  Inter  alia, 
on  the  mechanic' s  lien  suit  filed  by  the  decorating  company 
against  hln;  that  the  mechanic's  lien  claim  was  without 
merit  because  the  work  had  been  abandoned  before  ccctpletion; 
and  that  he  (plaintiff)  had  paid  all  rent  due;  and  he  asked 
that  the  landlord  be  restrained  from  evlctlrjg  him.  He  also 
sought  a  finding  that  his  lease  was  still  In  full  force 
and  effect  and  asked  that  the  mechanic's  lien  be  canceled. 
On  April  9,  1952  plaintiff  filed  a  petition  for  additional 
Injunctive  relief  In  the  same  proceeding,  alleging  that 
the  forcible-detainer  proceedings  had  been  nonsuited;  that 
on  April  5,  1952  the  landlord  had  served  a  five-day  notice 
on  him  demanding  five  months  rent;  that  this  was  an  endeavor 
on  her  part  to  deprive  the  Superior  Court  of  Jurisdiction; 
and  he  sought  an  injunction  restraining  the  landlord  from 
instituting  any  further  proceedingB relating  to  plaintiff's  lease, 

Thereupon  the  landlord  moved  to  strike 
the  petition,  representing  to  the  chancellor  that  plain- 
tiff claimed  to  have  tendered  all  rent  due;  that  the  land- 
lord, by  her  five-day  notice,  had  demanded  rent,  and  that 
consequently  there  was. no  controversy  on  which  a  restraining 
order  could  be  entered.  Following  this  motion,  plaintiff 
amended  his  complaint  by  adding  that  he  had,  on  April  10, 
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1952,  received  the  first  rent  registration  filed  by  the 

landlord, on  January  25,  1952;  that  the  rent  therein  stated 
was  llOO.OO  a  month;  that  the  parties  had  originally  agreed 
on  a  one-year  lease,  with  a  five-year  renewal  optLm,  but 
that  when  the  time  cair.e  to  execute  the  lease,  the  landlord 
insisted  on  certain  bonuses.   Plaintiff  asked  that  the 
original  contract  be  specifically  enforced;  that  the  lease 
be  declared  null  and  void;  and  that  he  be  given  "an 
Accounting  of  the  improvements  made  on  said  property". 
April  28,  1952  the  landlord*  s  motions  to  strike  the  original 
complaint,  the  am.endment  to  the  original,  com.plaint  and 
the  petition  for  injunction  were  allowed.   This  appeal 
followed. 

Plaintiff's  contention  that  "rent  ends  with 
the  termination  of  tenancy  and  releases  tenant  from  any 
rent  due  after  termination"  is  not  pertinent  to  the  instant 
proceeding.   He  refused  to  honor  the  notice  of  termination 
served  on  him  by  the  landlord,  remained  on  the  premises 
and  claimed  that  the  notice  was  Illegal.  Thereafter,  by  his 
own  uncoerced  action,  he  chose  to  consider  hinself  as  a 
tenant,  using  his  own  breach  to  compel  a  forfeiture.  When 
the  landlord  abandoned  her  cause  of  action  for  possession 
against  plaintiff  based  on  the  mechanic' s  lien  and  demanded 
rent  from  him,  he  was  clearly  restored  to  his. position 
as  a  tenant.   In  Hoefler  v.  Erickson.  331  111.  Apio,  577, 
the  court,  quoting  from  Bernstein  v.  Weinstein,  220  111.  App. 
292,  said  that  "'the  acceptance  of  rent,  as  rent,  for  any 
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time  subsequent  to  the  expiration  of  the  notice  was  an 
admission  of  the  continuance  of  the  tenancy  and  a  waiver 
of  the  notice,'"   In  short,  so  far  as  we  can  ascertain, 
plaintiff  takes  the  paradoxical  position  that  the  termination 
of  the  lease,  because  of  the  mechanic's  lien,  v/as  unlawful, 
and  that  therefore  he  was  entitled  to  stay  on  the  premises; 
but  that  since  the  lease  was,  after  all,  terminated,  the 
landlord  cannot  claim  any  further  rent.   The  situation  is 
analogous  to  that  presented  In  Morrison  v,  Blackall,  68 
111,  App.  50^   (aff'd  170  111.  152),  where  the  court  stated 
that  "such  abandoncp»t,   coupled  with  the  receiver's  refusal 
to  yield,  and  continuance  in  possession,  served  to  keep 
alive  the  lease,  and  amounted  to  a  rescission,  by  mutual 
agreement,  of  the  notice  to  terminate  the  lease  and  the 
attempt  to  get  possession."   Tinkoff  was  defendant's  tenant 
when  the  five-day  notice  was  served  upon  him,  and  he 
became  liable  for  rent.   The  proceeding  has  developed  into 
an  obvious  subterfuge  to  avoid  the  payment  of  rent  for  as 
long  as  the  litigation  could  be  protracted.   The  extent  to 
which  plaintiff  has  succeeded  in  this  design  can  be  measured 
by  the  fact,  as  set  up  in  the  motion  to  dismiss  the  appeal, 
that  the  Judgment  finally  rendered  against  him  in  another 
proceeding  was  for  fourteen  months*  rent,  plus  attorney's 
fees,  in  the  light  of  which  his  statement  that  he  "has  at 
all  times  paid  and  tendered,  the  rent  of  ^100,00  per  month 
when  due"  is  not  persuasive.   In  Mulvey  Manufacturing  Co.  v. 
McKlnney.  184  111.  App.  ^76,  it  was  held,  supported  by 
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a  quotation  from  Sheets  v.  Selden,  7  V/all.  (U.S.)  4l6, 
that  on  presenting  a  petition  to  restrain  forfeiture  for 
nonpayment  of  rent,  "'all  arrears  of  rent,  Interest  and  costs 
must  be.  paid,  or  tendered,'"   See  also  VJatson  v.  Smith, 
180  111.  App.  289,   Since  in  the  instant  case  plaintiff 
does  not  offer  to  pay  rent  or  otherwise  do  equity,  we 
think  that  his  complaint  fails  to  state  a  cause  of  action. 
The  Judgment  of  the  trial  court  is  accordingly 
affirmed, 

JUDGMENT  AFFIRMED, 
NIEMEYER,  P,  J. ,  and  BURKE,  J.,  Concur, 


x'^  h 


J^6077 

BENJAMIN  KANTER, 


V. 


Appellant,  ) 
) 
) 


CITY  OF  CHICAGO,  a  Municipal 
Corporation, 

Appellee, 


APPEAL  FROM 
CIRCUIT  COURT, 
COOK  COUNTY 


\ 


I  1    I.A.  42 


V' 


MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  sought  by  a  oomplalnt  in  chancery 
to  compel  the  City  of  Chicagp'  to  account  for  monies  in 
the  City  Traction  Fund  and  in  the  City  Transit  Fund, 
and  to  restore  to  those  funds  such  monies  as  have  been 
allegedly  improperly  diverted  from  them.   The  chancellor 
sustained  a  motion  to  strike  and  dismiss  the  complaint, 
from  which  plaintiff  appeals. 

Plaintiff  alleged  that  he  is  a  resident 
of  the  city,  a  user  of  the  facilities  of  local  trans- 
portation, including  the  surface  lines,  for  more  than 
thirty-five  years,  that  he  has  paid  fares  required  by 
law,  and  that  he  brings  suit  for  himself  and  others 
similarly  situated;  that  in  1907  the  city  passed  an 
ordinance,  by  the  terms  of  which  it  established  a  trust 
fund  called  the  Traction  Fund,  to  be  used  only  for  the 
purchase  and  construction  of  street  railways  by  the  city; 
that  in  excess  of  |47,000,000.00  came  into  the  City 
Traction  Fund,  and  $29,000,000.00  in  interest  has  been 
paid  into  that  fund,  a  total  of  |76,000,000.00;  that 
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not  to  exceed  $57,000,000.00  has  been  properly  paid  out  of 
that  fund;  that  only  $1,OQ0,OOO.OO  remains  therein;  and 
that  the  difference  has  been  dissipated  by  the  city. 
It  Is  further  alleged  that  Sections  .24  and  25  of  the 
ordinance  of  190?  provided  In  substance  that  (a)  the 
licensee  compensate  the  city  for  the  use  of  Its  streets  by 
paying  55  per  cent  of  the  gross  receipts,  computed  after 
allowing  for  certain  expenses  and  charges;  (b)  that  the 
city  use  such  compensation  for  the  purchase  and  con- 
struction of  a  street  railway  system,  and  for  no  other 
purpose;  (c)  that  monies  derived  as  such  compensation 
be  deposited  in  a  separate  fund  and  not  commingled 
with  other  corporate  funds  or  expended  for  general 
corporate  purposes;  (d)  that  the  company  account  to  and 
settle  with  the  city  each  year;  and  (e)  that  the  city,  subject 
to  the  action  of  the  council,  deposit  the  money  in  a 
separate  fund  to  be  kept  for  the  purchase  and  constriBctlon 
of  street  railways.   Plaintiff  asserted  that  it  was  the 
duty  of  the  city  to  use  the  money  in  the  Traction  Fund 
for  the  purposes  designated,  and  to  invest  it  in  a  manner 
designed  to  safeguard  the  fund;  ana  that  in  disregard 
of  this  duty  the  city  Invested  the  fund  monies  in 
securities  of  doubtful,  little  or  no  value. 

With  respect  to  the  City  Transit  Fund  it  is 
alleged  that  in  19^5  there  was  passed  an  ordinance 
enfranchising  the  Chicago  Transit  Authority  which  provided 
that  all  monies  coming  into  that  fund  should  be  used  for 
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the  purposes  described  In  the  ordinance;  that  this  was 
a  trust  jfund  to  be  used  for  specific  purposes,  namely: 
(a)  to  pay  the  cost  of  the  annual  audit;  (b)  to  pay 
expenses  of  the  city  to  protect  Its  rights  and  enforce 
the  Chicago  Transit  Authority's  duties  and  obligations; 
(c)  to  meet  the  cost  of  construction  or  acquisition  by  the 
city  of  subways,  etc.,  and  to  pay  claims  for  damages 
against  the  city  due  to  construction  of  subways;  (d) 
to  meet  cost  of  renev'als  or  replacements  o*.  subways; 
and  (e)  to  meet  cost  of  construction  or  acquisition  of 
additional  city-owned  subways,  and  to  construct  or  acquire 
city-owned. transportation  facilities;  that  in  excess  of 
^1,860,000.00  came  into  the  City  Transit  Fund;  that  with 
respect  thereto  It  was  the  duty  of  the  city  to  use  this  fund 
In  accordance  with  the  provisions  of  the  ordinance,  but 
that  disregarding  Its  duty  the  city  used  monies  in  the 
fund  as  a  reservoir  to  pay  purported  salaries  to  persons 
who  did  no  work  to  carry  out  the  purposes  of  the  trust, 
as  well  as  to  finance  other  purposes  not  authorized  by  the 
ordinance. 

The  damage  alleged  to  plaintiff  and  others 
similarly  situated  is  that  the  licensee  for  local  trans- 
portation, the  Chlcego  Transit  Authority,  has  been  unable 
to  furnish  adequate  facilities;  that  the  funds,  if  properly 
conserved  or  restored,  could  be  properly  used  for  the 
construction  of  subways  and  Improvements  in  transportation 
services  In  ways  not  now  possible;  that  plaintiff  is  without 
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an  adequate  remedy  at  law  In  that  only  a  court  of  equity 
can  compel  the  city  to  fulfill  its  obligations;  that 
he  is  Irreparably  damaged  in  that  monies  collected  from 
him  and  his  class  will  not  be  accounted  for;  that  defendant 
vjill  fail  to  make  up  loss  due  to  failure  of  the  city  as 
trustee  of  the  fund  to  do  its  duty  as  such;  and  that 
plaintiff  and  members  of  his  class  will  be  deprived  of 
improvements  in  local  facilities  which  would  be  secured 
if  the  city  were  compelled  to  fulfill  its  obligations. 

Plaintiff  defines  the  real  Issues  to  be  twofold: 
(1)  are  the  City  Traction  Fund  and  the  City  Transit  Fund 
trusts?  and  (2)  has  the  plaintiff  standing  to  sue  to 
protect  these  trusts?  More  broad-ly  stated,  the  question  is 
whether  the  payment  of  fares  by  passengers  gives  them  a 
legal  or  equitable  interest  in  a  special  fund  derived 
from  the  revenue  earned  by  the  transportation  system 
and  paid  to  the  city  for  the  use  of  the  streets  and  the 
right  to  demand  an  accounting  of  expenditures  from  such 
funds  which  may  be  used  only  for  the  extension  or   improvement 
of  facilities  for  public  transportation. 

The  city  concedes  that  the  special  fund  is 
a  trust  in  the  general  sense  of  the  term  for  certain 
public  or  corporate  purposes  of  the  city,  but  not  a  trust 
for  the  benefit  of  any  person  or  group  of  persons;  and  it 
takes -the  position  that  neither  passengers  who  have  paid 
the  legally  established  fares  for  their  transportation  nor 
potential  passengers  have  such  legal  or  equitable  interest 
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In  such  fund  to  entitle  them  to  sue  for  an  accounting. 

The  city  is  of  course  vested  with  power  to 

regulate  the  use  of  its  streets.   By  the  traction 

ordinances  of  190?  it  granted  to  several  street  railwaj; 

corporations  the  right  to  use  city  streets  in  the  conduct  of 

their  business,  in  return  for  v;hlch  the  companies  T^romlsed 

to  pay  pompenaation  to  the  city  for  the  privileges  granted 

to  them.   The  pertinent  portion  of  the  ordinances  state 

that  "it  is  further  provided  that,  subject  to  the  action 

of  the  City  Counoil  of  said  City,  the  said  City  shall 

deposit  the  anount  so  paid  to  the  said  City  to  the  credit 

of  a  separate  fund  to  be  Icept  and  used  for  the  purchase 

and  construction  of  street  railways  by  said  City;  but  any 

failure  to  comply  with  this  provision  shall  in  no  way 

affect  the  rights  or  obligations  of  the  Company  under  this 

ordinance." 

In  1945  the  city  granted  to  Chicago  Transit ■.• 
Authority  the  right  to  operate  a  local  transportation  system 
upon  city  streets,  in  consideration  whereof  the  Authority 
agreed  to  pay  compensation  vjhlch  the  city  was  to  set  aside 
in  a. separate  fund  to  be  designated  as  the  City  Transit 
Fund.   Disbursements  from  that  fund  are  limited  to: 
"(1)  the  suras  required  to  pay  the  cost  of  the  annual 
audits  of  the  City  Transit  Fund  as  provided  in  the 
succeeding  paragraph  D  of  this  section  19;  (2)  the  sums 
authorized  and  directed  by  the  city  council  to  pay  the 
expenses  of  the  City  in  connection  with  the  protection 
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of  the  rights  of  the  City  and  the  enforcement  of  the  Grantee's 
duties  and  obligations  under  the  provisions  of  this  ordinance; 
(3)  the  suns  authorized  and  directed  by  the  city  council 
to  meet  the  cost  of  construction  or  acquisition  by  the 
City  of  the  subways,  incline  connections,  extensions  and 
connections  .  .  .  ;  (^)  the  sums  required  to  meet  the  cost 
of  major,  renexval  or  replacement  of  any  part  of  City-owned  • 
subways  .  .  ;  (5)  upon  authorization  by  the  city  council: 
(a)  the  sums  required  to  construct  or  acquire  any  additional 
City-owned  subwaysj  (b)  any  sums  used  to  construct  or 
acquire  any  City-owned  transportation  facilities  to  be  used 
in  connection  with  the  Transit  System." 

The  determination  of  this  proceeding  rests  upon 
the  construction  and  effect  of  the  foregoing  provisions. 
Plaintiff  claims  that  equitable  trusts  were  thereby 
established  for  the  benefit  of  patrons  of  the  street 
railways.   The  identical  contention  was  made  in  19^3  by 
nonresident  patrons  in  the  Federal  court  in  a  suit  in- 
stituted in  behalf  of  nonresident  patrons  of  street 
railways,  Tilney  v.  Citv  of  Chicago,  13^  F.2d  682  (cert, 
denied  320  U.S.  759).   A  complaJLnt  was  there  filed  in 
equity  for  an  accounting  of  the  Traction  Fund  which  is 
here  involved,  charging  misappropriation  and  unlawful 
diversion  of  the  fund  by  the  fiscal  officers  of  the  city. 
The  District  Court's  denial  of  relief  was  affirmed.   It  was 
there  contended,  as  it  is  in  this  proceeding,  that  by  reason 
of  having  contributed  to  the  traction  fund,  patrons  had 
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sufficlent  interest  to  require  an  accounting,  but  the 

Oourt  rejected  their  claim,  saying:   "The  fares  paid  by 
plaintiffs  were  fixed  by  the  Comnerece_ Commission  of 
Illinois.   Chicago  Rys.  Co.  v.  Chicago,   292  111.  190, 
126  N.E,  585.   If  the  ar.ount  of  such  fares  Is  excessive; 
if,  for  any  reason  knovm  to  the  law,  they  are  improper, 
the  one  forum  In  which  complaint  can  properly  be  heard, 
is  "She  state  commission,  subject  to  the  provided  statutory 
review  by  the  Illinois  courts.   VJhen  plaintiffs  paid  their 
fares,  therefore,  they  forever  parted  ■  with  their  money; 
title  to  it,  once  and  for  all,  passed  from  them  to  the 
traction  companies.   Thereafter,  plaintiffs  had  no  voice 
as  to  its  disposition,  no^right  of  control  of  its 
expenditures.   When  paid  to  the  city  the  55  per  cent  of 
the  profits  was  the  money  of  the  traction  companies;  after 
such  payment  it  becane  that  of  the  city.   To  extend  to 
plaintiffs  the  right  to  be  heard  as  to  its  ultimate 
disposition,  would  be  to  vacate  and  supersede,  in  a  collateral 
proceedings,  the  adjudication  of  the  Commerce  Commission 
that  the  fares  paid  are  reasonable  and  proper  and  to  grant, 
in  a  proceedings  to  which  that  commission  is  not  a  party, 
a  rebate  from  such  legal  fares.   A  court  of  equity  can 
not  lend  its  aid  to  such  an  anomalous  proceeding.   The 
only  Injury  of  which  plaintiffs  may  complain  in  a  judicial 
tribunal  is  the  invasion  of  some  legal  or  equitable 
right.   Clearly  the  state  has  a  legal  Interest  in  pre- 
venting the  perversion  of  the  ordinances,  but  the  answer 
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to  plaintiffs'  private  suit  is  that  a  violation  of  the 
ordinances  by  the  city  does  not  injuriously  affect  any 
of  their  rights  as  car  riders  who  have  paid  the  legal 
fares.   The  city  is  not  shown  to  owe  them  any-dujy  which 
it  has  not  performed. " 

Plaintiffs  in  the  Tilney  suit  contended 
further  that  the  franchise  ordinance  of  190?  establishing 
the  Traction  Fund  constituted  a  third-party  beneficiary 
contract,  but  the  court  held  that  an  incidental  benefit 
arising  to  a  third  party  from  a  contract  is  not  sufficient; 
"there  must  be  a  clear  liability  tf  the  promisor -directly 
to  the  third  person,"  and  cited  various  decisions  in 
support  of  that  proposition.   The  court  concluded  by  saying 
that  in  that  case  not  even  an  incidental  benefit  existed 
for  plaintiffs;  "they  have  no  interest  whatsoever.   Rather 
the  fund  is  to  be  kept  by  the  city  and  expended  by  it  for 
a  proper  public  purpose.   Patrons  who  have  paid  the  legal 
fares  have  not  by  virtue  of  that  fact  and  it  alone,  any 
enforcible  legal  right  or  beneficial  interest  in  the 
contract,. the  resulting  profits  or  the  public  fund  created 
therefrom."  We  regard  this  case  as  controlling  in  the 
instant  proceeding. 

Equity  requires  that  a  trust  must  have  a 
definite  and  ascertained  or  ascertainable  beneficiary  . 
unless  the  trust  be  for  a  charitable  or  public  purpose. 
French  v.  Calkins,  252  111,  2^3.  Without  a  determinable 
beneficiary  there  is  no  one  to  enforce  the  provisions  of 
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the  trust.   Plaintiff  brought  this  suit  as  a  resident 

of  the  city  and  a  user  of  the  facilities  of  local  trans- 

f>ortation.   The  ordinances  do  not  oblige  patrons  to  pay 

money  into  these  funds,  nor  do  they  make  such  payments;  the 

only  contention  is  that  indirectly  and  remotely  part  of 

the  fares  paid  by  passengers  to  the  City  Transit  Authority 

found  its  way  into  the  Traction  and  Transit  Funds, 

Because  of  this,  plaintiff  claims  a  beneficial  interest 

to  entitle  him  to  sue  for  an  accounting.   The  traction 

and  transit  ordinances  constitute  contracts  between  the 

city  and  the  grantees.   Strangers  to  a  contract  canoot  sue  for 

a  breach  thereof  where  the  agreem.ent  is  not  made 

for  their  express  benefit.   Root  v.  City  of  Saratoga 

Springs,  218  N.Y.S.  204;  Carson  Firie  ,"cott  &  Co.  v. 

Parrett,  3^6  111.  252;  In  re  Gubelman,  13  F.2d  730. 

Clearly,  plaintiff  is  not  a  direct  party  to  the  franchise 

ordinanceB  and  must  necessarily  rely  on  the  third-party 

beneficial  doctrine  to  assert  an  interest  in  the  perform.ance 

of  the  pertinent  provisions  of  the  ordinances.   If  plaintiff 

has  any  interest  at  all  he  is  benefited  so  remotely  that 

he  does  not  fall  within  the  doctrine  permitting  suit  by 

a  stranger  to  a  contract. 

Taxpayers'  suits  to  enjoin  a  misappropriation 
of  funds  or  to  compel  an  accounting  of  public  funds 
enunciate  the  general  rule  that  a  plaintiff  must  show 
an  interest  in  the  subject  matter  of  the  cult;   "a  mere  contin- 
gent or  possible  interest,  or  probability  of  future  interest, is 
.Insufficient,"   Dudick  v,  Baumann,  3^9  111.  ^6,  In  that 
case  plaintiff,  as  a  general  taxpayer,  sought  an  accounting 
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by  the  village  collector  of  certain  fees  he  had  deducted 
from  assessments  collected  pursuant  to  proceedings  under 
the  Local  Improvement  Act.   Plaintiff  made  no  showing, 
however,  that  he  was  one  of  the  property  owners  assessed; 
the  court  In  fact  found  that  he  "Is  not  6ne  of  those 
whose  property  has  been  assessed"   and  held  that  he  "Is 
therefore  not  Interested  In  the  disposition  of  the 
assessments  collected,  unless  a  situation  arises  which 
would  lead  to  a  misappropriation  of  public  funds  and 
necessity  for  levying  taxes  to  meet  obligations  of  the 
village  because  of  such  misappropriation."   Plaintiff  here  i£ 
not  a  contributor  to  the  Traction  Fund;  all  he  has  done 
is  to  pay  fares  established  by  law;  and  he  is  not  in  a 
position  'to  question  the  operating  expenses  of  the 
trp^nsportation  system,  one  of  the  items  complained  of 
being  the  payment  of  compensation  to  the  city  for  the 
use  of  the  streets;  the  Traction  and  Transit  Funds  were 
not  created  for  his  benefit. 

Cases  cited  by  plaintiff  do  not  support  his 
right  to  sue  as  a  beneficiary.  Barsaloux  v.  City  of  Chicago, 
2^5  111.  598,  was  a  taxpayer's  suit  to  enjoin  the  city 
and  its  fiscal  officers  from  paying  certain  warrants 
out  of  money  appropriated  from  general  funds  for  pre- 
liminary subway  work  in  accordance  with  the  terms  of  the 
traction  ordinances  which  were  alleged  to  be  Invalid,   The 
court  held  that  the  ordinances  were  Valid  and  that  the  city 
had  power  to  acquire  and  construct  street  railways  and 
expend  for  that  purpose  either  the  Traction  Fund  or  any 
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other  available  funds  not  otherwise  appropriated  belonging 
to  the  city.   People  v.  City  of  Chicago,  3^9  HI.  30^,  was 
a  quo  warranto  proceeding  brought. by  the  attorney  general 
which  was  consolidated  with  Bass  v.  City  of  Chicago, 
a  taxpayers'  suit,  to  enjoin  expenditures  of  the  general 
funds  to  carry  out  the  purposes  of  the  Comprehensive 
Traction  Ordinance  of  1930.   That  case  did  not  involve 
expenditures  from  the  Traction  Fund  or  the  Transit  Fund 
but  was  concerned,  rather,  with  passing  on  the  validity. 
of  the  Traction  Ordinance,  Jones. v.  O'Connell,  266  111. 
i^i+3,  and  Fergus  v.  Brady,  277  111.  272,  were  taxpayers' 
suits  to  restrain  expenditures  of  tax  funds.   Price  v. 
City  of  Mattoon,  364  111.  512,  and  Golden  v.  City  of  Flora, 
i.^08  111,  129,  involved  special  funds,  the  taxpayers' 
interest  In  which  was  too  remote  to  entitle  them  to  maintain 

a  suit. 

For  the  reasons  indicated  the  decree  of  the 

Circuit  Court  of  Coble  County  is  affirmed, 

DECREE  AFFIRIffiD, 

NIEMEYER,  P.  J.,  and  BURKE,  J.,  Concur, 
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STATE  OF  ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT. 

February  Terra,  A.  D,  1954, 


General  No.  9900 

PEOPLE  OF  THE  STATE 
OF  ILLINOIS, 

Plaintiff-Defendant  in  Error, 

Vs. 

MILTON  D.   BATCHELDER  and 
WALTER  CARTF.K,    Jil. , 

Defendants-Plaintiffs  in  Eriror, 


Agenda  No.  2. 


Error  to 
County  Court  of 
Adaias  County. 
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REYNOLDS,  P.  J. 

Milton  D,  Batchelder  and  Walter  Carter,  Jr.  were  convicted 
of  riot  on  a  joint  trial  before  a  jury  in  the  County  Court  of  Adams 
County  and  were  each  sentenced  to  six  months  imprisonment.  They 
^  bring  this  writ  of  error  to  review  that  Judgnent. 

The  evidence  is  that  on  the  night  of  September  10,  1952,  Dean 
Brooks,  John  Brooks  and  William  Swain,  the  People's  witnesses,  came 
to  Quincy,  Illinois,  for  the  purpose  of  purchasing  tickets  to  a 
circus  but  failed  to  make  the  purchase  and  went  to  a  tavern  on  North 
Third  Street  in  the  City  of  Quincy  where  they  purchased  and  drank 
some  beer.  They  occupied  a  table  near  the  entrance  to  the  lavatory 
and,  as  they  sat,  John  Brooks  placed  his  feet  in  another  chair.  The 
evidence  is  in  dispute  whether  the  chair  in  which  John  Brooks  had 
his  feet  obstructed  the  passage  to  the  lavatory  but  it  appears  that 
John  'Williams,  the  bartender,  asked  the  defendant,  Walter  Carter,  Jr., 
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to  tell  John  Brooke  to  take  hi,  feet  out  of  the  ohalr.  Carter 
prof„,ly  told  arook.  to  re«K,ye  his  f.et  fro.  the  chair  and  Brooka 
refused.  Carter  returned  to  the  bar. 

The  Peoplets  witnesses  then  ordered  more  beer  but  were  re- 
fused service  and  the  bartender  told  than,  to  leave  because  the  de- 
fendants. Datchelder  and  Carter,  were  going  to  "work  on"  them. 
This  conversation  was  had  within  approxl«,ately  six  feet  of  where 
defendants  were  standing.  The  Peoplets  witnesses  then  started  to 
l«ave  and  one  of  the  men  near  the  door  Jumped  on  the  back  of  John 
Brooks.  A  free  for  all  fight  developed  outside  the  tavern  and.  m 
the  course  of  it,  the  defendants  participated.  The  defendant. 
Batchelder,  In  the  course  of  the  fight,  picked  up  a  piece  of  two  by 
four  lumber  and  wielded  it  against  the  Peoplets  witnesses,  inflict- 
ing wounds  and  bruises  upon  John  Brooks  and  Dean  Brooks.  Defendant, 
Batchelder,  interposed  as  alibi  that  he  left  the  tavern  before  the  ' 
fight  but  the  prosecuting  witnesses  positively  identified  hi«  as  a 
participant  in  the  affray. 

On  the  trial  the  People  adduced  these  facts  and  introduced  in 
evidence  a  piece  of  two  by  four  about  ten  feet  long  on  which  there 
were  so,.e  red  stains  but  the  two  by  four  was  not  identified  as  being 
the  piece  used  by  Batchelder.  although  several  witnesses  testified 
that  it  was  either  the  one  used  or  very  like  it.  It  was  shown  that 
the  two  by  four  adniitted  in  evidence  was  picked  up  near  the  scene 
of  the  fight  afterwards,  lying  by  itself  separate  from  piles  of 
similar  two  by  fours  which  were  stacked  nearby.  The  People's  wit- 
nesses testified  that  others  besides  these  defendants  were  In  the 
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fight  but  could  not  identify  anyone  else. 

Plaintiffs  in  error  urge  that  reversible  error  was  committed     ^^ 
(1)  in  the  admission  of  the  two  by  four  into  evidence  without  positive 
evidence  that  it  was  the  very  one  used  by  Batchelder  as  a  weapon  in 
the  fight;  (2)  in  permitting  the  People's  witness.  Dean  Brooks,  to      || 
descend  from  the  witness  stand  to  show  the  marks  and  scars  received 
in  the  fight  to  the  jury  and  (3)  In  permitting  the  prosecution  to  intro- 
duce testimony  of  conversation  calculated  to  prejudice  the  jury  against 
the  defendant. 

As  to  the  contention  that  admission  of  the  two  by  four  into 
evidence  was  eri^r,  it  appears  that  a  two  by  four  of  the  dimensions 
of  the  one  introduced  was  used  in  the  fight  and  that  the  one  intro- 
duced was  lying  near  the  scene  of  the  fight  separate  from  any  others. 

It  does  not  appear  that  there  was  anything  about  the  two  by  four  which 

\ 
was  repulsive  or  horrible  so  as  to  shock  the  sensibilities  of  the  jury  j 

and  arouse  in  them  any  passion  that  the  recital  of  the  testimony  as 

to  its  use  would  not  have  aroused,   A  piece  of  two  by  four  is  such  a 

common  article  that  all  men  of  ordinary  experience  would  understand  its 

capabilities  when  used  as  a  weapon.   It  is  hard  to  believe  that  the 

mere  sight  of  a  piece  of  two  by  four  would  add  or  detract  from  a  jury's 

understanding  that  it  might  inflict  serious  wounds  when  used  as  a  club. 

The  testimony  of  the  witnesses  fully  described  the  piece  used  and  the 

manner  of  its  use  and  it  is  hard  to  see  how  the  introduction  of  this 

piece  of  lumber  could  have  materially  prejudiced  defendants  in  the  minds 

of  the  jury,  particvilarly  since  it  was  not  established  as  having  been 

the  one  used  in  the  fight.  While  the  admission  of  the  two  by  four  in 

evidence  without  its  identification  may  have  been  error,  it  was  not  such 
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error  as  to  justify  reversal  In  this  case,  Frror  which  does  not 
prejudice  the  defendant  nor  affect  the  verdict  of  the  jury  does  not 
require  reversal  where  the  guilt  of  the  accused  is  otherwise  clearly 
established.   People  v.  Albanese.  379  111.  28?. 

Next,  defendants  contend  that  it  was  error  to  permit  Dean  Brooks 
to  display  to  the  Jury  the  marks  and  scars  about  his  head  which  were 
caused  by  the  wounds  received  in  the  fight.   It  appears  that  the  testi- 
mony adduced  adequately  described  the  nature  of  the  wounds  Brooks  re- 
ceived in  the  course  of  the  fight  and  it  is  hard  to  see  how  a  close 
examination  of  the  scars  and  marks  left  by  them  could  have  assisted 
the  jury  in  understanding  the  issues  in  the  case,  iiowever,  it  is  hard 
to  see  how  such  a  display  could  have  materially  affected  the  jury  to 
the  prejudice  of  defendants  when  the  testimony  of  the  witnesses  dsicri- 
bed  the  wounds  in  all  their  gruesome  aspects  and  it  appears  in  the 
testimony  that  Brooks  was  left  unconscious  and  bleeding  profusely  when 
the  fight  ended.  The  scars  and  marks  are  not  shown  to  be  shocking  in 
their  appearance  and.  if  Brooks  had  to  descend  from  the  witness  stand 
to  the  jury  box  in  order  that  the  jury  might  see  them,  it  would  indi- 
cate the  scars  and   other  evidences  of  injury  displayed  were  not  very 
noticeable  or  likely  to  inflame  the  passions  of  the  jury. 

It  is  hard  to  see  how,  after  having  heard  detailed  evidence  of 
a  bloody  affray  and  the  wounds  inflicted,  the  jury  would  be  materially 
affected  adversely  to  the  defendants  by  a  view  of  scars  healed  so  that 
a  close  inspection  is  required  to  determine  their  extent.  There  is  no 
showing  of  error  in  this  regard  sufficient  to  require  reversal  of  the 

judgment  below. 

Next,  defendants  urge  error  in  the  admission  of  testimony 
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of  convemations  had  between  the  People's  witnesses  and  others  regard- 
ing the  actions  of  defendants.   These  conversations  were,  first,  between 
the  People's  witnesses  and  an  old  man  in  the  tavern  who  mistook  one  of 
the  People's  witnesses  for  the  defendant,  Batchelder,  and  stated  that 
Batchelder  was  the  boy  friend  of  his  daughter.   It  appeared  that  Batch- 
elder  was  a  married  man.   The  other  conversations  were  between  defendant 
Carter  and  the  People's  witnesses  and  between  the  bartender  Allliaas 
and  the  People's  witnesses.  It  appears  that  these  conversations  took 
place  within  a  few  feet  of  both  defendants  and  it  further  appears  that 
no  objection  was  made  to  the  testimony  in  this  regard.  Objections  to 
the  introduction  of  testimony,  not  objected  to  on  the  trial,  may  not 
be  raised  on  appeal.   People  v.  Perez.  412  111.  425;  People  v.  Allen, 

2d9  111.  21fa\ 

Lastly,  defendants  contend  that  the  State's  Attorney  asked 
questions  to  the  prejudice  of  defendants  in  that  the  questions  implied 
immoral  or  indecent  tendencies  in  defendants.  An  examination  of  the 
questions  and  answers  complained  of  does  not  give  support  to  this  con- 
tention.  The  evidence  adduced  below  amply  justifies  the  verdict  and 
judgment  entered  and  no  error  appears  requiring  reversal.  The  judgment 
below  is  therefore  affirmed. 

Affirmed. 

Mr.  Justice  Hibbs  took  no  part  in  the  consideration  or 
decision  of  this  case. 
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AFPr-LLATii   COU.tT 
THIRD  DISTtilCT. 

February  Term,    a.    D.    1954. 
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PAUL  HAi#IEftS, 

plaintiff-Appellant , 

vs. 

THE  BOARD  OF  FIRE  AND  POLICE 
C0Wi4ISSI0Ni;iiS  OF  THi:,  CITY  OF 
WATTOON,  ILLINOIS,  a  Municipal 
Corporation, 


Appeal  from  the 
Circuit  Court  of 
Coles  County, 


S  9"* 


I  *i 


_  .  t 


Defendant-Appellee • 
REYNOLDS,  P.  J. 

The  plaintiff  was  a  policeman  in  the  City  of  Mattoon,  Illinois, 
On  February  4th,  1952,  the  Board  of  Fire  and  Police  Commissioners  of 
the  City  of  Mattoon,  held  a  hearing  on  charges  against  Hammers  and 
discharged  him  as  such  policeiaan»  After  such  discharge,  the  plain- 
tiff Hammers  filed  his  complaint  in  the  Circuit  Court  of  Coles  County, 
under  the  provisions  of  the  Administrative  Review  Act,  asking  that 
the  decision  of  the  Board  of  Fire  and  Police  Commissioners  of  said 
City  of  iiattoon,  be  reversed  and  that  the  plaintiff  be  restored  to 
his  position  as  a  policeman.  The  defendant  board  filed  its  answer 
together  with  a  transcript  of  the  evidence  of  the  hearing  before  it, 
and  upon  review  in  the  Circuit  Court  of  Coles  County,  the  decision  of 
the  Board  of  fire  and  Police  Commissioners  of  the  City  of  ,.\attoon  was 
upheld.  From  that  decision,  the  plaintiff  appeals  to  this  court. 

From  the  record  it  seems  to  be  conceded  that  the  City  of  I-Iattoon 
had  adopted  a  Board  of  Fire  and  Police  Commissioners  under  the 
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provisions  of  Article  14,  Sections  1-17  inclusive,  of  Chapter  24, 
Illinois  lievlsed  Statutes;  that  the  actions  of  this  Board  of  Firs 
and  Police  Coimnlssioners  wsre  subject  to  review  vmder  the  provisions 
of  the  Administrative  lisview  Act;  that  Hammers  was  a  member  of  ths 
Police  Depai*tment  of  Mattoon  and  had  been  such  a  member  for  seven 
years  prior  to  his  discharge;  that  no  written  charges  were  preferred 
against  Hammers  but  he  was  notified  verbally  the  night  before  of  a 
hearing  before  the  board  at  10:30  A.  •'.  the  following  day;  that  he 
appeared  before  the  board  on  February  4th,  1952  and  a  hearing  was  had 
and  that  said  board  determined  to  discharge  him;  and  that  he  petition- 
ed for  a  rehearing  which  was  denied. 

In  order  to  arrive  at  a  decision  in  this  case,  it  is  necessary  to 
examine  the  Statutes  governing.  Section  14-11  of  Article  14,  Chapter 
24,  Illinois  Revised  Statutes,  insofar  as  is  applicable  here,  says: 
"No  officer  or  member  of  the  fire  or  police  department  of  any  munici- 
pality subject  to  this  article,  who  has  held  that  position  for  more 
than  one  year  prior  to  the  date  this  article  becomes  effective  in  that 
municipality,  or  who  has  bean  appointed  under  the  zniles  and  examin- 
ation provided  for  by  this  article,  or  who  was  appointed  or  held  his 
position  more  than  one  year  prior  to  the  adoption  of  *An  Act  to  pro- 
vide for  the  appointment  of  a  Board  of  Fire  and  Police  CoBHnissioners 
in  all  cities,  villages  and  Incorporated  towns  In  this  State  having  a 
population  of  not  less  than  seven  thousand,  nor  more  than  two  hundred 
thousand,  and  prescribing  the  powers  and  duties  of  such  board » ,  approved 
April  2,  1903,  as  amended,  shall  be  r«noved  or  discharged  except  for 
cause,  upon  written  charges  and  after  an  opportunity  to  be  heard  in  his 
own  defense***." 
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"All  officera  and  members  of  eithwr  th«  fire  or  police  depart- 
ment of  any  municipality  holding  their  positions  by  virtue  of  one  of 
the  methods  specified  in  paragraph  one  of  this  section,  are  city 
officers  and  shall  be  entitled  to  the  protection  afforded  by  this 
article," 

The  first  question  that  njust  be  determined  is  whether  or  not 
the  provisions  of  the  statute  that  requires  written  charges  be  filed 
against  a  member  of  the  fire  or  police  department,  are  mandatory. 
The  language  of  the  statute  is  clear  and  unambiguous .  "Ko***me!nber 
of  the  ***  police  department  ***  shall  be  removed  or  discharged  except 
for  cause,  upon  written  charges,  and  after  an  opportunity  to  be 
heard  in  his  own  defense  ***,"  It  is  true  that  Chief  Larkin  Jones 
wrote  a  letter  dated  February  1,  1952,  to  K»   Glenn  Stevens,  Chaincan 
of  the  Board  of  Fire  and  Police  Commission«?rs  of  the  City  of  Mattoon, 
setting  forth  the  charges  upon  which  officer  Hanmiers  was  discharged. 
There  is  no  evidence  that  Hasaaers  or  aaiyone  in  his  behalf  had  any 
knowledge  of  the  contents  of  this  letter  or  the  particular  charges 
against  hiia.  The  purpose  of  requiring  written  charges  is  that  the 
person  against  whom  the  charges  are  preferred  may  have  an  opportunity 
to  defend.  If  the  letter  written  by  Chief  Larkin  Jones  to  the  chair- 
man of  the  board  had  been  given  to  Haaansrs  in  reasonable  time  so  that 
he  would  have  had  full  knowledge  of  the  offense  charged  against  him 
and  time  to  prepare  any  defense  he  may  have  had,  then  the  provisions 
of  the  statute  would  have  been  satisfied.  But  this  was  not  done, 
instead,  the  officer  was  notified  orally  late  in  the  evening  of  Feb- 
ruary 3rd,  1952,  that  he  wovild  have  a  hearing  before  the  board  at 
10;30  the  following  morning.  This  court  does  not  believe  that  the 
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statute  has  been  complied  vrtth,  either  in  letter  or  spirit.  Unless 
the  statute  was  complied  with,  the  board  lacked  jurisdiction  to  hold 
the  hearing.  In  Lindblom  v.  Dohertv.  102  111.  App,  I4  at  page  30, 
which  was  a  civil  service  case,  the  court  ther«  said:  '"Specifications 
of  the  alleged  causes  should,  therefore,  be  formulated  with  such  reason- 
I  able  detail  and  precision  as  shall  inform  the  people  and  the  incumbent 
of  what  dereliction  is  urged  against  him.  The  charges  should  be 
specifically  stated  with  substantial  certainty,  though  the  technical 
nicety  required  in  indictments  is  not  necessary  . • " 

In  the  case  of  Powell  v.  Bullia.  221  111.  379,  another  civil 
service  case,  the  language  of  the  statute  governing  was  as  follows: 
"No  officer  or  employee  in  the  classified  civil  service  *«*  shall  be 
renoved  or  discharged  except  for  cause,  upon  written  charges  and  after 
an  opportunity  to  be  heard  in  his  own  defense".  This  language  is  al- 
most identical  with  that  of  Section  14-11  of  Article  14,  Illinois 
Revised  Statute's,  governing  the  removal  or  discharge  of  a  member  of 
the  police  department.  In  the  Bullis  case  there  was  a  question  of 
notice  and  the  court  in  passing  on  the  matter  said:  "The  giving  or 
waiver  of  such  notice  was  clearly  .lurisdictionalj   (Commissioners  of 
Highway  v.  Smith,  217  HI.  250^***  and  the  record  failed  to  show  that 
Bullis  had  been  notified  or  waived  notice  of  the  time  and  place  of 
his  hearing  upon  the  charges  preferred  against  him,  we  think  the  police 
trial  board  was  without  power  to  hear  the  charges  made  against  him***". 
This  position  is  affirmed  in  Cart an  v,  Gregory.  329  111,  App,  307, 
at  pages  313  and  314,  where  the  court  said:   "Under  Section  12,  the 
jurisdictional  prerequisites  to  the  exercise  of  the  power  of  removal 
are:   (1)  cause,  (2)  written  charges,  (3)  an  opportunity  to  be 
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heard  In  his  own  defense***". 

The  cases  cited  are  civil  service  oases  but  in  comparing  the 
langxiage  of  the  statutes  governing  reraoval  under  civil  service  and 
under  the  provisions  of  Section  14-11  of  /\rticle  14,  the  language 
used  is  so  closely  identical  that  the  intention  of  the  Legislature  in 
enacting  the  law  is  clear.  Apparently,  in  enacting  the  provisions  of 
the  Cities  and  Villages  Act,  Article  14,  Chapter  24,  Illinois  Revised 
Statutes,  the  Legislature  intended  to  give  to  the  members  of  the 
police  department  the  same  protection  afforded  under  the  Civil  Service 
Act,  Ashton  V.  County  of  Cook.  3^4  HI.  2&7,     If  that  was  the  in- 
tention of  the  Legislature,  then  the  same  law  that  governs  the  removal 
of  an  officer  under  the  Civil  Sem'ice  Act,  would  apply  here. 

The  defendant  board  contends  however,  that  officer  Haianers,  by 
his  appearance  at  the  hearing,  waived  the  requirements  of  the  statute, 
'7e  do  not  think  so.  He  was  notified  between  11:30  P.  M,  and  midnight 
of  February  3rd,  1952,  by  the  Chairman  of  the  Fire  and  Police  Board 
to  appear  the  next  morning  at  10:30  for  an  investigation  before  the 
said  board.  He  appeared  and  a  hearing  was  had.  One  witness,  Kdward 
Horn,  testified  at  length  and  then  for  some  undisclosed  reason,  a 
letter  from  Chief  Jones  to  the  Chairman  of  the  Police  and  Fire  Board 
was  road  into  the  record  and  then  the  evidence  of  witness  Horn  contin- 
ued. The  plaintiff  was  called,  sworn  and  testified.  The  chairman  of 
the  board  called  hira  and  interrogated  him.  The  plaintiff  was  not  rep- 
resented by  counsel. 

In  Jacksonville  Hotel  Bldg,  Corp,  v.  Dunlap  Hotel  Co,.  264  HI. 
App.  on  page  319,  it  states:  "No  man  can  be  bound  by  a  waiver  of  his 
rights,  unless  such  waiver  is  distinctly  made,  with  full  knowledge  of 
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the  rights  which  h«  intends  to  waive;  and  the  fact  that  he  knows  his 
rights  and  intends  to  waive  them  must  plainly  appear,"  It  further 
states:   "The  party  claiming  a  waiver  has  the  burden  of  proving  it, 
*A  presumption  of  the  relinquishment  of  a  known  right  cannot  be  rested 
on  a  presumption  that  such  right  >rais  known.  A  waiver  must  be  clearly 
proved, '**«»  2?  A.  C.  L,,sec,  6,  p,  910." 

We  do  not  believe  officer  Hanmers  intended  to  waive  any  of  his 
known  rights  under  the  circumstances  shown  by  this  record.  Therefore, 
the  board  wag  without  jurisdiction  to  discharge  him. 

ilnother  point  worth  mentioning  is  that  Hammers  stated  he  had 
volunteered  his  setnrices,  his  car  and  his  own  gasoline  on  the  evening 
in  question.  This  is  not  denied  by  any  testinony  in  the  record. 
Whether  or  not  this  would  relieve  him  of  any  duty  to  stay  on  the  job 
until  relieved,  we  are  not  prepared  to  say. 

In  the  view  we  take  of  the  jurisdictional  question,  it  is  un- 
necessary to  pass  on  the  question  of  the  weight  of  the  evidence,  but 
we  can't  refrain  froia  mentioning  that  most  all  of  the  witnesses  who 
testified,  made  better  witnesses  for  the  plaintiff  than  for  the  defend- 
ant. 

For  the  reasons  heretofore  stated,  the  cause  is  reversed. 

Reversed • 
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Appeal  from  the 
Circuit  Court  of 
McDonough  County. 


i 


STWOLDS,  P.  J. 

'i'iils  ia  an  appeal  from  a  1udrm^«<.  «  . 
0^  «--«,.  coun.,.  ,„  ,,„,  ,,  ^^^^^^  ^^  ^^^^-^  ^-  '»>«  C^~..  court 
'^X-3.  i„  the  a^unt  or  llo.ooo.oo  for  l„j,- 

r""'"  '■'   "  ""^^^-  »«««,  the  .rue.  Ir  I   ' 
'truck  or  the  defendant  on  my  2ath.  1953  „„„',.  . 

,r :-  -  ~-  -h  :n ;;  r;;  :°"^  ■^'"-  ^^- 

tUen  hit  his  truck  <.=„■<   •  "ea  to  t.. .  a„^ 

truc4,  causing  injuries  to  Allen  -pi......  . 

^«ti=o„y  as  to  Whether  or  not  the  plaintiff  .  /       '-'^Uctlng 

•r   not  B^ers  signaled  for  the  tun.  Tl  "'  "™     =^'"^ 

»^  -cnee  cap  and  other  injuries,  ""  ^^^^^ 

The  defendant  asaigns  as  error  first  th. 

-Idence  with  reference  to  i„  "^^  ''""'  ^''^'"^^ 

-<^-cy  to  infla^        ^"""^^  "'  ^'^  '^'^"^^"^  ^^^^^  ^^^  a 
y  to  inriaae  i....  ...ejudice  the  iurv  t„  . 

'r.dant  Cites  the  case  Of  ,.„n  ^  "Wrt  of  this,  de- 

**'  case  01  lieiiy  y.  Call   13/  ni 

-«.  defendant's  counsel  T"-''-"-^^'  ''*  "'•  ^•'P-  1«.  In  that 
""•Kit  s  counsel  continued  to  press  th.  .  < . 

'ting  that  had  been  said  and  tK  '°  ""  "'^^- 

said  and  the  court  admonished  the  witness  to  repeat 
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•Terything  that  had  been  said  and  at  that  timm   the  witness  mentioned 
insurance.  The  court  in  that  case  held  that  the  answer  thus  elicited 
by  the  defendant  on  cross  examination  did  not  constitute  prejudicial 

error. 

It  is  a  recognized  rule  of  law  in  this  State  that  when  the  fact 
of  insurance  is  elicited  or  disclosed  by  the  defendant  or  his  counsel, 
he  will  not  be  allowed  to  take  advantage  of  the  situation  to  procure  a 
new  trial  or  a  reversal  on  the  grounds  of  prejudice.  The  defendant 
also  cites  the  case  of  tfllliams  v.  Matlin,  J2S   111.  App.  645.  In  that 
case,  on  cross  examination  of  plaintiff's  husband,  the  defendant  sub- 
mitted to  him  a  state.aent  prepared  by  an  investigator,  for  the  purpose 
of  iapeaching  the  witness.  On  redirect  examination,  in  answer  to 
question  by  plaintiff's  counsel  as  to  who  wrote  the  statement,  the  wit- 
ness replied  that  it  was  written  by  one  of  the  men  representing  the 
Chicago  Motor  Club.  Defendant  objected  that  this  was  an  improper  in- 
jection of  the  insurance  company  into  the  case.  This  objection  was 
held  not  tenable,  the  court  saying:  "Here  the  defendant  sought  to 
take  advantage  of  a^.  _— ^^ied  impeaching  statement  signed  by  plaintiff's 
witness  but  prepared  and  obtained  by  an  agent  of  the  insurer.  The 
identity  of  the  person  preparing  the  statement,  the  nature  of  his  em- 
ployment and  by  whom  employed  became  material  for  the  purpose  of  show- 
ing his  interest,  if  any,  in  the  litigation." 

In  this  case,  there  is  no  such  persistent  questioning  by  plain- 
tiff's counsel,  as  to  elicit  any  statement  about  insurance.  The 
counsel  for  plaintiff  had  asked  if  the  defendant  had  been  to  see  the 
plaintiff.  He  stated  that  he  called  at  the  hospital  the  second  day 
after  the  accident  and  talked  with  the  plaintiff's  wife.  He  was  asked 
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vrhat  the  conversation  was  between  bheia.  Then  he  was  asked  this  specific 
question:   "I'll  ask  you  whether  or  not  at  that  time  and  place  you 
didn't  say  to  Mrs.  Allen,  'I  want  to  do  what's  right?'  and  the  witness, 
the  defendant,  in  an  answer  not  responsive  to  the  question  in  any  way, 
said:   "I  said:   'I've  turned  my  claia  in  to  the  State  and  I've  al- 
ready turned  it  over  to  the  company,  and  I  said,  now  it'll  be  up  to 
them.  Whatever  is  ri^ht  will  be  right'  soiaething  in  that  regard  is 
all  I  said.  I  couldn't  find  out  anything  much  so  I  come  on  back  home." 
Mere  was  no  attempt  to  harass  the  witness,  no  persistent  questioning 
that  might  divulge  the  insurance  on  the  defendant's  truck,  but  a 
volunteer  answer  made  by  the  defendant  himself,  that  was  not  respon- 
sive to  the  question  asked.  The  answer  saight  have  been  "yes"  or  "no". 
The  record  fails  to  disclose  that   the  defendant  at  any  time  objected 
to  this  testimony,  moved  for  a  mistrial  or  in  any  way  objected  to  the 
statement  made  by  the  defendant  as  to  insurance.  In  fact,  insurance 
was  not  mentioned,  but  the  witness  mentioned  "the  company".  When  no 
objection  is  made  at  the  trial,  it  cannot  be  objected  to  on  appeal. 
People  v.  Carson.  341  111.  11.  In  re  Estate  of  Fisher.  409  111.  420. 
There  is  no  merit  in  this  contention  on  the  part  of  the  defendant. 

Secondly,  the  defendant  assigns  as  error  the  refusal  of  the  trial 
court  to  give  or  submit  the  special  interrogatory  which  was  submitted 
with  the  motion,  on  the  same  sheet  of  paper.  This,  the  court  refused 
to  do  on  the  ground  that  the  motion  and  special  interrogatory  were 
presented  as  one  instrument.  This  motion  and  special  interrogatory  were 
submitted  to  the  court  after  the  arguments  to  the  jury.  The  defendant 
cites  Illinois  Revised  Statutes,  Chapter  110,  Section  IS9.  This 
section  provides:   "In  any  case  in  which  the  jury  render  a  general 
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verdict,  they  aay  be  required  by  the  court,  and  oust  be  required  on 
request  of  any  party  to  the  action,  to  find  specially  upon  any  mater* 
ial  question  or  questions  of  fact  which  shall  be  stated  to  thea  in 
writing,  which  questions  of  fact  shall  be  submitted  by  the  party  re- 
questing the  saioe  to  the  adverse  party  before  the  cotamencement  of 
the  argument  to  the  Juryot"*** •  Here,  the  record  shows  that  this  special 
interrogatory  was  submitted  after  the  arguments  to  the  jury.  Under 
the  old  practice  it  was  too  late  after  argiuments  to  the  jury  to  sub- 
mit special  interrogatories.  MaCsters  v.  Wagenseller,  158  111,  App. 
49;  Chicago  City  Ay.  Co.  v.  Jordan.  215  HI.  390.  In  the  latter 
case,  the  reason  given  is  that  it  gives  the  other  party  the  chance  to 
submit  their  own  interrogatories  or  direct  their  arguments  against 
the  ones  submitted.  i«hile  it  is  true  that  these  cases  were  long  be- 
fore the  present  practice  Act  was  adopted  and  were  interpretive  of 
the  old  Practice  Act  of  1>37,  we  think  the  law  then,  in  view  of  the 
wortiing  of  the  Practice  Act  of  today,  is  still  the  law.  The  sub- 
mission of  the  special  interrogatory  came  too  late.   It  is  true  that 
the  trial  court  could  have  called  the  counsel  for  the  defendant  to 
the  bench  and  told  him  his  reasons  for  refusing  the  interrogatory. 
However  this  was  not  required  and  since  the  submission  came  too  late, 
it  is  not  important  at  this  time. 

The  third  and  fourth  errors  assigned,  namely  that  the  motion 
for  a  new  trial  should  have  been  allowed  because  of  the  weight  of  the 
evidence  and  that  the  verdict  is  excessive  are  questions  of  fact  and 
will  be  considered  together.  The  questions  of  whose  negligence  caused 
the  accident;  whether  or  not  there  was  contributory  negligence;  the 
extent  of  the  damage  or  injuries  and  the  amount  of  damages  are  all 
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eculiarly  questions  of  fact  to  be  determined  by  the  jury.   This  court 
has  repeatedly  held  that  where  disputed  questions  of  fact  are  pre- 
sented to  a  Jury  and  the  Jury  passes  upon  thea,  unless  palpably  erron- 
eous, the  findings  of  fact  by  the  jury  will  not  be  disturbed  by  the 
reviewing  court.  Lurie  V.  Newhall,  333  111.  App,  173;  Hubele  v.  Pialdwln. 
332  111.  App.  330. 

We  find  no  reversible  error  in  the  record  and  the  Judgment  is 
affirmed. 
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STATE  OP   ILLINOIS 
APPELLATE  COURT 
THIRD  DISTRICT. 


February  TerR,   A,   D,   195ij. 


General  No.  9699 


Agenda  No.  1 


People  of  the  State  of  Illinois, 
Plaintiff-Defendant  In  Error, 


V8. 


Walter  Carter,  Jr., 

Defendant-Plaintiff  In  Error. 


CARROLL,    J. 


Error  to 
County  Court  of 
Adaias   County 
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Walter  Carter,  Jr.,  plaintiff  in  error,  (hereinafter 
referred  to  as  defendant)  was  adjudged  guilty  of  contempt  of 
court  by  the  County  Court  of  Adams  County  and  sentenced  to  th« 
county  jail  for  six  months.   A  writ  of  error  brings  the  record 
here  for  review. 

It  is  the  contention  of  the  defendant  that  the  Order 
of  the  County  Court  fells  to  contain  s  recitol  of  the  facts 
constituting  the  offense  sufficiently  certain  and  complete  to 
enable  a  reviewing  court  to  determine  therefrOEi  irAiether  or  not 
the  conduct  of  the  defendant  anounted  to  direct  contempt. 

The  findings  of  fact  by  the  trial  court  as  the  same 
appear  in  its  Order  are  as  follows:  "It  appearing  to  the  Court 
that  Walter  D.  Carter,  Jr.,  did  on  Dec.  19,  19p2,  in  the  County 
Court  Roora  of  Adams  County,  Illinois,  at  the  conclusion  of  the 
prosecution  o^  aaid  Walter  D.  Carter,  Jr.,  et  al.,  ^or  riot  and 
while  the  jury  were  still  In  the  Jur:7  box  imraedlately  following 
the  rendering  of  a  rullty  verdict  and  polling  by  defense  counsel 
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of  the   jury   and   while    the   presiding  Judge  was   sitting   on  the 
bench  discussing  with  defanae  counsel   and  the  State's   Attorney 
th©  lantter  of  bond  for  defendants,    cnll  Anns  Tlllqulst  one  of 
the   jurors    In  said  cfluse   n    son  o^  «   bitch  thus   puttlnc^   anld 
Juror  In  fear,    nnc^   tending   to   embarrass   and  obstruct  the   court 
In  the   adtainlstrmtlon  of  Justice   and  the   Court  belnf   fully 
infornsed   In  the  prenilaas   nnd  the  contemnor  belnj-j  now  present 
in  open   Ocurt." 

S3  nee  the  defendant   does  not    argue  that  his   con'Mct 
In  usinsr  vii©  end  obscene  Innguag©  under  the   circumstances 
detailed  in  th©   Order  did  not    constitute   contempt,    this   Court's 
conalderstlon  of  the  record  before   it   la  properly  llraited  to 
determining  whether  such  conduct   amounted  to  a   direct  contempt 
for  which  the   defendant  could  be  punished  au/ncarlly.      A   direct 
contempt  is  one  vjhich  takes  pl^ce   in  the  very  prs^ence  of  the 
Judge,   rendering  all  of  the   elements  of  the  offense  matters 
within  his  own  personnl   knowle  :ge.      People  v.    ligrrison,    i}.C3  111, 
320;   P-^ople  v.   Sherwin,    353  HI.    525.      This   definition  h«s  been 
held,   however,    to  onsbrace   conteirapts   corxitted  oat  of  the   actual 
physical  prer-fsnce  o*'  the  Judge  but   in  any  plnce   set   apart   for 
use  by   any  constituent  part   of  the    Court  during   n  session  thereof. 
It   al90   includes   any  conduct   constituting  contempt    In  the  presence 
of  any  one  of  the    intre^sal  p^rts  of  the   Court  while  engai^ed  In  the 
business   devolved  upon  it  by  law,      12   ^m,    Jur,    392;    People  v, 
Cochrane.    307  HI.    126.      People   v,    Andalaian,    3l|.6   111.    II4.9.      It 
has   also  bean  held  in  such  cases  that  the  Judge   la    Justified  In 
hearlni^  evidence  to   establish  the  direct  contempt,      People  v, 
Cochrane,    supra. 
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Defendant  contends  that  the  Order  of  the  trial   court 
i3   deficient   In  falllnR   to   recite   that   the   mattera   therein 
•tated  were  within  the  personal  knovfled,";e  of  the  Jud^.e.     Thia 
contention  is   apparently  baaed  upon  the  premise  th«t  direct 
contempt  is  limited  to   that  conduct  which  is  personally  observed 
by  the  Judge,    regardless  of  how  seriously  it  may  tend  to 
embarrass  or  hinder  the   Court  in  the   adjninistrntion  of   Justice, 
Obviously  there   can  be  no   such  llialtallon  for  the   reason  that 
if  the  contempt,   whether  it  consists  of  mictions  or  words,    la 
committed  in  the   presence  of  the   Court,   it   must  be  said  to  be  " 

within  the  personal  knowled^;©  of  said  Coiort,    Including  the 
presiding  Judge  thereof. 

Our  Supreirie  Court  has   consistently  held  that   contou-pts 
committed  In  the  presence  of   the  Court,   or  any   constituent  part 
thereof,    are  direct  and  criminal   in  their  nature,   nnd  punishment 
therefor     may  be   inflicted  suEsaarily,      People  v,   II acr.opi an,  I4.O6 
111,    616;      People  v.   .iherwin,   supra:    People  v,   Howarth,   ij.15 
111,   14.99?    People  V,    Rockola.    %6  111.   27j    People  v,    Pomeroy, 
/4O5  111,   17$;    People  V,   Harrison,    supra.      In  People  v.    Cochrane, 
supra,   the  Court,    in  speaking  o^  what  la  meant  by  presence  of 
the   Court,    saidt      ''Presence  of  the   Court  means   in  the  ocular 
view  of  the   Court  or  where   the  Court  hsts  direct  knowledge  o^  the 
contempt, " 

In  the    Instant   case,  the   comaittKent  order  definitely 
states   that  while  the   County  Court  of   Adanis   County  was   in  session, 
and  while  the  presidirr.  Judpie  thereof  wes  conducting  the  business 
of  said  Court,   the    defendant,   who  was  on  trial   in  said  Court, 
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applied  the  name  son  o^  a  bitch  to  a  juror,  who  wss  then  In  the 
Jury  box  and  servinp,  as  a  member  o^  a  Jury  In  said  Court.  Under 
such  recital  of  facts,  there  would  aeeit  to  be  no  room  for  doubting 
thet  the  contempt  with  which  the  defendant  is  charsz.ed  wes  comailtted 
within  the  view  o^  the  Court. 

The  defendant  has  cited,  as  supporting  his  arj;uinent 
for  reversal  o^  the  comrol ttn-ent  order,  the  rtases  o<*  Provenzale 
V.  Provenzale.  339  111.  App.  345;  People,  ex  rel.  v.  McKee,  338 
111.  Apr),  6Sk:    People  v.  Harrlnfrton.  301  111.  ^pp.  185;  pnd  People 
ex  rel.  v.  Butwlll.  312  111.  App.  218.   Upon  examination  of  these 
cases,  it  appears  that  the  Court's  rullnr  In  each  ^nstan-o  rested 
upon  the  fact  that  one  or  raore  of  the  necessary  eleu.ents  of  direct 
contempt  were  lacking  in  the  trial  court's  order.   These  authori- 
ties do  not  sustain  defendant's  position  herein,  since  there  is 
no  similar  lack  of  the  essential  elements  o**  direct  contempt  in 
the  Order  now  before  this  Court. 

Upon  due  consideration  of  the  trial  court's  order,  it 
is  the  opinion  of  this  Court  that  such  order  contains  all 
necessary  elements  of  direct  conteiapt. 

Therefore,  the  judcrment  of  the  County  "ourt  o^  Adams 
County  is  affiriT'ed. 


Afrirraed, 

Mr.   Justice  Hibbs  took  no  part   in  the  consideration 

or  decision  of  this  case. 
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Plalntl-ff,    Ray  Evans,    brought    suit    a'-ainat  the    sditlni- 
strator  of  the   estate  of  Tony  ohatas,    Jr.,    deceased,    to    recover 
damages    for  personal    injuries    and  property  damage   sustained  by 
him   ss   the   result   o'^   a  collision  between  his   truck   and   a  passenger 
automobile   o;<ned   and  operated  by    the   defendant's   intestate. 

The   amended   Complaint   in  substance   alleged  that   on 
June   15,    1951,    the  plaintiff  was   driving  his   Ford  truck   on  a 
blacktop   road   in  a   northerly  direction;    that   he  was  driving 
on  the   east   side   of   said  road   and  was   exercising  due   care;    that 
defendant's   intestate   at   said  time    and  place   was   driving   a 
Mercury   automobile    in  a   southerly  direction;    that   defendant's 
intestate   then   and  there   negligently   and  in  violation  of  certain 
provisions  of   the  Uniform  Traffic    Act,    ran  his   said   automobile 
across   the    center  line  o^   said  road   into  plaintiff's  traffic   lane 
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and   into  his  truck,    end   that   oa   n    result   of  the   negligence  of 
defendant's   Intestate  the   plaintiff   sustained  personal    injuries 
and  his   truck  was   daiUBged, 

The   defendant    -^iled   a  Counter- CI  a  in  for  dpmages   on 
behalf  of  his   intestate's   next  of  kin  and  for   damap-e  to   the 
automobile  o^  the   decedent. 

There  was    0  trial   by   jury,    resulting   in  a  verdict   for 
plaintiff  in  the    sum  of  *3»000.00   and   against   the   defendant  on 
his   Counter-claim, 

Motions    for   judgment   notwithstandinp;  the   verdict 
and  for  a   neiv'  trial   '.-ere  heard   and   denied.      From  the    judgment 
of  the   trial   court   entered  on  the  verdicts,    defendant   brings 

this   appeal. 

No  questions  have  been  raised  on  the  pleadings  or  as 
to  the  accuracy  of  the  instructions  given  to  the  jury.   The 
grounds  for  reversal  urged  by  defendant  sre    that  the  trial  court 
erred  in  denying  his  motions  ^or  a  directed  verdict,  for 
judgment  notwithstanding  the  verdict  and  for  a  new  trial. 

Defendant's  motions  ^or  a  directed  verdict  and  for 
juda;ment  notwithstanding  the  verdict  presented  to  the  trial 
court  one  and  the  same  question.   In  passing  upon  such  motions 
the  Court  wns  called  upon  to  decide  whether,  when  all  of  the 
evidence  is  considered,  together  with  all  reasonable  inferences 
which  may  be  drawn  from  it  in  its  aspect  most  favorable  to  the 
plainti-ff,  there  is  s   complete  lack  o"'  evidence  fairly  tending 
to  prove  any  necessary  element  of  the  plaintiff's  case,   i-erlo 
V.  Public  Service  Co..  321  HI.  300, 
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Deterraln«tlon   as    to   the   correctness   of  the    trial   court's 
ruling  upon   these  motions   requires   consideration  of  the    evidence. 
If   from  such  considention  there   appears   to    be   evidence    in   the 
record  which   stsndin.^   slone   tends   to   prove   the   material   allege-  I 

tions  o^  the   Complaint,    then   such  motions  were  properly    denied,  | 

Welnatein  v,    Metro.    Lj-fe   Ins.    Co..    389   111.    571. 

It   1  s   contended  by  the   de**endRnt   that  plnlntlf^'s 
evidence  does   not  tend  to  prove  that   the   collision  was   caused 
by  the   nec^ligence  o^   defendant's    intestate   In  driving   his   car 
across   the    center  line  of  the   road   into  the  traffic   Isne   of 
plainti'ff,    ^nd   fails    to    show  that    the   plfiintiff  was  exercising 
due   c  f^re    at    s^nd  iuuriediately  prior  to   the   collision, 

"'^'rom  the   record,    it    does   not   appear  to  be   disputed 
that   the   collision  occurred   at   about   7   o'clock  p.m.   on  vjhat 
is  known   as   the   *'okomls-"illmore   P.oed,    vhich  is    a  blscktop  jj 

hard  surface  highwRv,    st    s   point   about   one   and  one-half  Uiiles 
south  of   Nokomls,    Illinois;   thst  pleintiff  wan   driving   north         ^ 
in  a   ^ord  truck,    on  which  there  was    a   stake  bcdj   or  rack;    that 
it  WP3   equipped  with  dual   rear  wheels;    that   the   truck  was 
partially  loaded  with   cattle   sjid  hogs;    that   the   decedent   was 
proceeding  south  in   ?  Mercury  sedan,    which  was   dark  blue   in 
color;    that  the  rocfl  at   the  po-'nt  of  the   collision  is   IC   to   20  ^ 

feet    in  width  and   slightly   crowned;    thfst   after  the   collision 
the  Shatfis   car  was  on  the   east   side  of  the   road  facing   west, 
and  that   the  plaintiff's  truck  wss   on  the  west   side  of   the 
road   facin-g  north, 

John  Tickus,    a  witness  who  was   at   the    scene   immediately 
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following  the  collision,    testified   th??t   the   Shfltaa   car  wea   on  the 
esst    side  o"  the  ropd  facing  west;    thnt    p.   door  o*"   the    ear  wsa 
about   100   ^eet   north  o^  the    car  on  the   esst    side   o^  the    road; 
that  he   saw   an   prm  lyinp  on  the   east    side  of   the   rood  50  or  75 
feet   north  of  the    Shatas   car.      Robert   Rliss,    who   took  pictures 
of  the    scene   the   raornini;   following   the   collision,    testified   that 
at   thst   time   there   wps   a   gouged  out    aree   in  the  paveirent    sliphtly 
to   the   east   side  of   the  middle   of   the  hiehway.      That   there  wns   a 
blue   discoloration  which   appeared  to  be  blue    oalnt    in  the   gouged 
out   area;    and   that    there  wpa    an  oil   iterk,   blood   and  human   H-esh 
to  the   right   or   eest   side   of  the   pavement.      Kervln  Johnson, 
garageman  who  moved  the  vehicles   from  the   scene,   testified  that 
he   found  the  ^ord  truck   in   the    ditch  on  the   west    side  c^  the   road 
and   the    Shatas   car  headed  west   in  the   ditch  on  the  e?.st   side  of 
the  road;    that  he   noticed   tire  marks  mede  by  both  the  tr^jck   and 
the   Shatas   car;    thst   the    following  morning  he  made  a   care  Ail 
inspection  of  marks  on  the  pavement;    that   there    a'^s   an  oil   spot 
and  tire  marks   on  the   east    side  o-^  the  highway,    v-hich    the   witness 
pointed  o\it  on  a  photo^rsph  o^  the    scene;    th,9t   he   traced  the 
tire  marks   ■from   the    spot   on  the    east   side  o^   the   highway   to 
where   the   Shatas   car  W83   in  the  ditch.      The   plaintiff  was 
permitted  to  testi'Py  that  prior  to   the   accident  he   had  been 
driving   on  the   east    side   of  the   highway, 

Photop-raphs   o'''   the   hir:hway  and  the  two   vehicles   Involved, 
taken  the  inomlnp:   following   the  accident,    were   introduced   in 
evidence.      These   nhotopraphs    show  the   various   spots   on  the    east 
side  o^  the  highway   and  the  riarks     leading    to  the   cars    as    described 
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by  the  v/ltnesses,  snd  el  so  the  extent  nn  1  character  of  the  damage 
to  the  two  vehicles. 

The  foregoing  testimony  ps  to  the  circumstances  existing 
immediately  following  the  collision  and  the  p' oto -raphs  must  be 
said  to  constitute  circumstantial  evidence  from  which  the  Jury  could 
reasonably  proceed  to  a    determination  of  the  questions  of  plaintiff's 
due  care  snd  the  negligence  of  defendant's  intestste. 

This  evidence  tends  to  prove  that  the  collision  occurred   " 
in  the  plaintiff's  lane  o^  traffic.   The  location  of  the  Shatas 
car  ''ollowing  the  acciJent,  the  tire  mp.rks  and  spots  on  the 
highway,  together  with  the  evidence  of  the  daraa-^e  to  the  two 
vehicles,  do  not  perxait  any  other  conclusion.  These  circumstances 
are  evidence  ~oing  to  prove  that  at  the  time  of  the  collision  the 
plaintiff's  truck  was  being  driven  on  his  proper  si 'e  of  the 
highv/ay,  and  that  the  Shatas  car  had  been  driven  across  the  center 
line  and  into  pleinti'^f's  traffic  lane.   The  plaintiff  was  not 
required  to  pi-'ove  by  direct  and  positive  testimony  that  he  was 
in  the  exercise  of  due  care.   Proof  of  facts  and  circumstances 
from  ^ich  this  might  be  reasonably  inferred  sufficiently  met 
all  that  was  required  of  him  as  to  that  element  of  his  esse. 

Likewise,  the  negligence  of  defendant's  intestate  could  be  estab-   I' 

n    • 
llshed  by  circumstantial  evidence.   r?uspat?lni  v.  Steffek,  i|.lij. 

111,  70;  Devine  v.  Delano.  2?e-  111,  :2©T. 

Upon  careful  c  :>nslderstion  of  all  the  evidence  in  the 

record  in  this  case,  this  Court  is  of  the  opinion  that  the  issues 

of  the  negligence  of  defendant's  intestate  and  the  contributory      1 

negligence  of  plaintiff  were  properly  submitted  to  the  jury.         I 
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Defendant's   argument   that   the   trial   court   erred   in 
denying   a  motion  for   a  new  trial   cannot   be   sustained  unless   it 
appears   thst   the  verdict   of  the   jury  vrs    a  ainst    the  nanifest 
wei/!;ht   o^  the   evidence.      An  examination  of  the   record  clearly   in- 
dicates  that   the    Jurj'-'s   verdict    is   amply   supported   by  the   evidence. 
In  such   situation  substitution  of   this   Court's    judf/.ment   on   the   facts 
for   that   of  the    jury   is   not   permitted,       .'lis a   v,    jina.jp.    331   111. 
App.   Ij.5. 

Therefore,    the    judgment   of  the   Circuit  Court   of 
Montgomery   County    is   affiiTned. 


Affirmed. 
Mr.   Justice  Hibbs  took  no  part   in  the   consideration 
or  decision   of  this   case. 
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This    is    an  action  brought  under  the    Injuries   Act, 
(Illinois   Revised  Statutes,    19b3.    Chapter  70),    to  recover   ^or 
the   alleged  wrongful   death   of  plaintiff's   intestate.      At  the 
conclusion   of  plaintiff's   evidence,    tie   Court   instructed  the 
jury   to   return  a   verdict   for   the  defendants.      Plaintiff   appeals 
from   the    judgment   entered  upon  such  verdict,    urging  that    the 
trial   court  erred  in  directing  the  saire. 

•^ince   no   question  is   raised  on   the  pleadings,    it   is 
unnecessary   to   refer   to   theia  oeyond  observing   that    the  defendants' 
negligence    and  the   exercise  of   due   care  by  plaintiff's   intestate, 
were   appropriately   filleged   in   the    Complaint. 

The   facts  which  do   not   apnear  to   be   disputed   are   as 
follows:      On  April   17,    195?,   plaintiff's   intestate,    Richard  a. 
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Raker,  was  drivinc?  his  19k7   '^ord  «uton;obile  In  s  northwesterly 

direction  on  what  is  known  as  3te.te  Route  96.   The  weather  was 

olear  «nd  the  pavement  v,.s  dry.   A  truck,  on  which  the  left  rear 

tire  had  blown,  w^s  stopped  on  the  right  shoulder  o^  said  highway 

about  two  miles  northwest  of  New  Canton  in  Pike  County.   Jack 

and  Donny  Pickett  snd  Glenn  Garrett  were  Jn  or  about  the  said 

truck.   A  few  minutes  after  this  truck  stopped,  the  decedent, 

coming  from  New  Canton,  where  he  operated  e  garage  and  service 

station,  drove  up  r,nd  stopped  his  car  on  the  right  shoulder  .ot--—^  -' 

the  road  $0  or  60  feet  in  front  o.f  the  truck.   Garrett  and  Jack 

Pickett  ^ot  Into  the  front  seat  o^  decedent's  car,  with  Garrett 

sitting  next  to  decedent.   After  sorae  conversation  with  his 

passengers,  decedent  drove  his  car  from  the  shoulder  onto  the 

road.   Within  a  matter  o  ^'  seconds,  there  vfis  a  collision  between   ^^ 

it  and  defendants'  tr-ack,  which  was  being  driven  northwesterly 

on  State  Route  96.   Plaintiff's  intestate  was  thrown  from  his       \' 

car  to  the  highway  nnd  wrs  killed. 

Recovery  by  the  plaintiff  in  this  case  could  be  had 
only  upon  proof  that  decedent  was  in  the  exercise  o-  due  care 
and  caution  for  his  sa^^ety  at  the  time  of  the  occurrence,  and 
that  the  injuries  resulting  In  his  death  were  proximately  caused 
|i  by  the  negligence  of  the  defendants  as  charged  in  the  Complaint. 
The  defendants'  motion  for  a  directed  verdict  presents 
the  single  question  whether  plaintiffs  evidence,  taken  to  be 
true  and  appraised  in  the  aspects  most  favorable  to  the  plaintiff, 
'   together  with  all  reasonable  inferences  to  be  drawn  therefrom, 
fairly  tended  to  prove  the  material  elements  of  plaintiff's 
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ca39.   Msrlo  v.  P^.hM .  Service  -Q.,  361  111.  300;  Llndroth  v. 

Wnl-reen  Co.,  k07   TH.  121. 

In  aeterrr,lning  the  question  of  law  thus  raised  by  such 

motion,  the  evidence  In  the  record  must  be  reviewed  In  order  to 
ascertflin  whether  In  ^^ot   there  is  finy  evidence  tending  to  prove    , 
the  defendants'  negligence  and  the  exercise  of  due  care  by  the      I 

decedent. 

Glenn  Garrett,  who  was  the  only  eye  witness  testifying, 

testified  that  he  and  Jack  Pickett  .?ot  into  the  front  seat 
of  the  Br.ker  c^r:  th^t  he  sot  next  to  the  decedent;  that  dece- 
dent w.s  crippled,  having  son^ething  wrong  with  his  back;  that  the 
motor  of  the  car  .:ns  then  idling;  that  decedent  mentioned  some- 
thing about  -  tire  and  wheel;  that  he  asked  the  witness  and 
Pickett  if  they  would  be  interested  in  buying  one;  and  that 
Pickett  said  "Yes."  The  witness  wss  then  asked  this  question: 
"Q.   Then  what  was  said?   A.   The  next  thin^  he  said  I  don't 
know  if  I  still  have  it  or  not,  and  then  pulled  out,  and  that 
was  all."   He  further  testified  that  it  wp3  n   m.tter  of  seconds 
from  the  time  decedent  started  the  car  until  the  crash  occurred; 
that  he  did  not  know  where  the  Baker  car  was  with  reference  to 
the  pavement  when  it  w^s  strtick;  that  he  did  not  hear  or  see 
anything  coraing  before  the  Baker  car  was  struck;  that  he  did       ^ 
not  remember  seeing  the  Coultas  truck  before  the  accident;  that 
he  did  not  remember  seeine  the  decedent  look  back  prior  to 
pulling  his  car  onto  the  road  or  seeing  him  open  the  left  side 
door;  and  that  he  had  no  recollection  of  events  occurring  from 
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tae  tlrte  of  the  collision  until  soiiie  tl..e  Ister.   The  witnoss 
Lierle  tectifled  th.t  he  saw  the  Co^atea  truck  on  the  road  prior 
to  the  accident;  th«t  it  vers  tr.vellxrag  f.st,  because  the  motor 
was  noiss  end  it  went  by  in  a  matter  of  seconds.   The  witness 
Hart  testified  that  the  Coultes  truck  teased  hlau  ^t   a  polr.t  one 
mile  south  of  the  point  or"  the  collision,  and  v«3  travelling 
60  or  70  uile.  p.r  hour.   Donald  Loyd.  n  .tate  hi.h.s,  policexuan, 
testified  that  he  arrived  at  the  scene  ahortlj  after  th.  accident; 
that  the  S.^er  car  ^ss  in  the  west  traffic  l.nc  .t  .  right  angl. 
with  the  highway;  that  the  Soult^s  truck  vss  facing  north  175 
feet  north  of  the  car  and  in  the  east  traffic  lane;  and  that 
•he  saw  tiro  marlrs  extending  northwesterly  froi.  the  east  traf-lc 
lane.   Thi3  witnaaa  did  not  connect  these  tire  marks  in  any  way 
with  either  of  the  t.J0  vehicles  involvod. 

From  photographs  in  evidence  and  the  testir.ony  of  the 
witness,  Paul  -indloy.  It  appears  that  decedent  had  a  clear  and 
unobstructed  view  o-  the  hlghv/ay  to  his  rear  for  a  distance  of 
at  least  SOO  feet.   Jerome  Baker,  brother  of  tne  decedent, 
testined  that  because  of  a  back  aili.ent,  the  decedent  alv'ays 
opened  tho  door  ana  looked  out  "when  he  drove  up."   A  number 
of  photographs  3ho-..ing  d^.^age  to  both  of  the  vehicles  were 
introduced  in  evidence.   These  photosraphs  show  the  left  side 
of  the  Baker  car  badly  dsicaged. 

The  foregoing  is  substantially  all  of  the  evidence 
in  the  record  bearing  upon  rhe  circumstances  surrounding  the 

accident  in  question. 

The  plaintiff  was  roquirod  to  affirmatively  show  by 
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evidence  thst  his  intestate  vaa  in  that   exercise  of  aue  c«p«  as 
alleged  in  the  coi^plsint,   Cr&wford  v.  Jaiifclaa,  25>9  111.  App,  11+; 
Kor^sFXL  V.  ;^.ock"ord  S.  .:  J.  ;{y.  Co..  2S1  ill.  App«  127;  No.  Clil. 
Gt.  R.  R.  Co.  V.  Cossar.  2C3  HI.  60£.   It  therefore  becwue 
plaintiff's  burden  to  shov.  what  the  decedent  did  at  the  tinje  of 
end  just  prior  to  the  accident  by  way  o^  exercising  due  care 
for  his  own  safety.   Froa.  the  testimony  of  the  ivitneas  Garrett, 
which  iiiust  be  taken  to  be  true;,  it  appears  that  the  decedent 
did  nothing  prior  to  palling  his  cax'  onto  the  highway  to  learn 
whether  he  might  do  so   ^ith  safety.   There  is  no  evidexice  that 
he  stopped  juut  prior  to  entering  the  r.orth  bound  traffic  lane 
and  looked  to  the  south,  end  had  he  done  so,  he  would  have  seen 
the  Coultas  truck  approaching.   This  conclusion  is  inescapable, 
since  the  evidence  is  that  the  collision  occurred  i.ithin  seconds 
after  decedent' t  car  started  to  niove.   The  proof  that  the  dece- 
dent's ccr  WPS  idline;:  and  that  decedent  was  er^aged  in  conversa- 
tion concerning  the  tire  and  wneel  seeui  to  reasonably  support  the 
conclusion  that  the  decedent  carelessly  pulled  his  car  onto  the 
hi;Thwsy  without  taking  the  precautions  which  an  ordinarily  prudent 
person  would  have  observed  under  the  existing  circumstance a. 

Plaintiff  argues  that  ordinary  care  on  the  part  of  the 
decedent  mlEht  be  inferred  froin  circuiais-cances  in  evidence,  such  ©3 
his  character  and  habits,  and  the  farther  fact  that  it  was  shown 
that  decedent  laade  a  practice  of  openins  the  left  door  instead 
of  looking  out  the  left  front  window.   3uch  argument  overlooks 
the  fact  that  in  this  esse  an  actual  eye  witness  testified  as 
to  the  occurrence.   Recognition  is  ^iven  to  the  general  rule 
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that  the  question  of  contributor;y  nou.lisenco  is  opdlnarlly  one 
of  fact  for  the  jury.   Thomas  v.  Buchanan,  357  HI.  270. 
However,  whore  there  is  an  absence  o^  evidence  tendinc  to  show 
due  care,  there  can  be  no  disagreement  amonp  reasonable  minds 
in  reaching,  a  conclusion  th^t  3uch  meterlel  element  of  the  case 

was  not  proven. 

i'pon  careful  consideration  of  all  the  evidence  in  the 
record  in  this  cese,  it  is  the  opinion  of  this  Court  thot  the 
action  of  the  trial  court  in  directing  a  verdict  for  the  defendant 
wrs  correct.   There foi-e,  the  judgment  of  the  trinl  court  is 
affirmed. 


Affirmed. 

Mr.  Justice  Hibbs  took  no  part  in  the  consideration 


)r  decision  of  this  case. 
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